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Introduction

“Why Did You Shoot Him, Sir?”

It was like a snuff film that July 6, 2016, livestream. Philando Castile sat in
his car, buckled in, bleeding, dying. “Why did you shoot him, sir?” asked
his fiancée, Diamond Reynolds, pain piercing her every word.1

Castile, who had been pulled over in a suburb of St. Paul, Minnesota,
because “his wide-set nose” supposedly resembled that of a robbery
suspect, had been reaching for his ID but, in order to avoid any surprises, let
the police officer know that he had a gun with him: a legally permitted,
right-to-carry-concealed gun.2

That was all the cop needed to know: Officer Jeronimo Yanez began
shooting.3

Castile’s death came just one day after Alton Sterling’s down in
Louisiana. He, too, was carrying a gun, which was not unusual in this right-
to-carry state. Granted, Sterling had a felony conviction, so owning a
firearm was for him illegal, but he had been robbed before and wanted
protection. On July 5, 2016, the Baton Rouge police received a 911 call that
there was a man with a weapon threatening customers at a local
convenience store. As officers rolled onto the scene, they saw Sterling
sitting there, selling CDs and DVDs, just as the store owner allowed him to
do and, indeed, welcomed. The threatening man was not Sterling. In fact,
there was no threatening man. It had been a prank call. But that didn’t
matter. Within a few moments, police had thrown the Black man down,
pinned him to the asphalt, and then started yelling that Sterling had a gun.
He did. It was in his pocket, where he could hardly reach it, what with the



officers squatting on both his legs and one arm. Nevertheless, the police
began firing round after round into his prone body. Point-blank. Blood
poured out of his chest. But not for long. Alton Sterling was dead.4

The back-to-back deaths of these two Black men police had shot for
carrying guns should have jolted into action the Second Amendment’s
staunchest advocate, the National Rifle Association (NRA). In 1995, for
example, the organization’s denunciations flew fast and furious when it
contended that law enforcement not only overreacted but went out of its
way to kill gun owners. Angered by the deaths at the Branch Davidian
compound in Waco, Texas, and the siege and firefight at Ruby Ridge,
Idaho, both of which were sparked by federal agents serving warrants for
weapons violations, Wayne LaPierre, the NRA’s executive vice president,
angrily wrote: “If you have a badge, you have the government’s go-ahead to
harass, intimidate, even murder law-abiding citizens.”5 He further
denounced cops as “jack-booted government thugs [who have] more power
to take away our constitutional rights, break in our doors, seize our guns,
destroy our property, and even injure or kill us.”6

Nearly two decades later that sentiment had not changed. This was
evident when Nevada rancher Cliven Bundy, who had refused to pay over
one million dollars in fees for grazing his cattle on public land, summoned
his gun-toting, self-styled militiamen to do battle with federal authorities to
prevent the seizure of his herd for restitution. Richard Mack, a former
recipient of the NRA’s Law Enforcement Officer of the Year award,
asserted, “If [federal agents are] going to start killing people, I’m sorry, but
to show the world how ruthless these people are,” women and children
needed to be placed on the front lines as human shields. Mack didn’t flinch
as he insisted, “women needed to be the first ones shot … I would have put
my own wife or daughters there [on the front lines], and I would have been
screaming bloody murder to watch them die.”7 Larry Pratt, a speaker at the
NRA’s 2014 national convention, commenting on the fact that Bundy
“backed them [the Bureau of Land Management agents] down with
automatic rifles and other deadly weaponry,” proudly called that armed
confrontation “a proper, legitimate, lawful response to illegitimate, unlawful
exercise of government power, particularly on the federal level.”8

Yet how quickly the NRA’s swagger disappeared when government
agents gunned down Philando Castile and Alton Sterling for merely



carrying guns. Sterling’s death didn’t even merit acknowledgment. As for
Castile, the NRA broke its silence only after inordinate pressure from
African American members led the gun manufacturers’ lobby to issue a
tepid statement that the Second Amendment was applicable “regardless of
race, religion, or sexual orientation.” When pressed further by many of its
members to stand up for Castile, the often-fierce organization demurred,
saying it was “important for the NRA not to comment while the
investigation is ongoing.”9

This situational silence did not go unnoticed. The NRA had not only
loudly defended the rights of those in the Branch Davidian cult and at Ruby
Ridge, men who had actually shot and killed members of law enforcement,
but the organization had also doubled down on calling for more guns in the
face of mass shootings in a public school in Newtown, Connecticut, and a
movie theater in Aurora, Colorado.10 Yet here the guardian of the Second
Amendment was now deliberately ignoring the inconvenient fact that Black
men had been killed for merely possessing a firearm. “Where’s the NRA?”
asked journalist Hanna Kozlowska. Didn’t Alton Sterling and Philando
Castile have Second Amendment rights, too?11 David A. Graham, in The
Atlantic, coolly observed that the “two shootings give a strong sense that
the Second Amendment does not apply to black Americans the same way it
does to white Americans.”12 Washington Post columnist Eugene Robinson
wrote that he saw that old Jim Crow “whites only” sign plastered above the
Second Amendment.13 The message was loud and clear: Even for the NRA,
Black people did not have Second Amendment rights.14

A broken, treacherous rights landscape, of course, has always been the
reality for African Americans. We know that the Fifteenth Amendment (the
right to vote) was undercut by poll taxes, literacy tests, violence, and
understanding clauses for nearly one hundred years and unfortunately, since
2013, has come under assault again.15 Similarly, the amendments covering
the criminal justice system—the Fourth, Fifth, Sixth, and Eighth—have
offered little to no protection for African Americans because of numerous
Supreme Court decisions that have embedded racism and racial profiling
into policing, trial procedures, and sentencing.16 But the Second



Amendment’s charge for a “well regulated Militia” and “the right of the
people to keep and bear Arms” offers a particularly maddening set of
double standards where race is concerned.17 And that is what I explore in
The Second. While numerous books have examined the impact on Blacks of
a racially compromised Bill of Rights, there is almost an eerie silence on
this particular amendment, which its advocates call central to citizenship.18

That silence is not accidental. The eighteenth-century origins of the
“right to bear arms” explicitly excluded Black people.19 South Carolina
encoded into law that the enslaved could not “carry or make use of fire-
arms or any offensive weapons whatsoever” unless “in the presence of
some white person.” Moreover, the state’s various militias had the “power
to search and examine all negro-houses for offensive weapons and
ammunition.” In Delaware, there could be no valid earthly reason that any
“bought Servant, or Negro, or Mulatto slave … be allowed to bear Arms.”
Georgia was even more direct. Not only were Blacks forbidden from
owning or carrying firearms, but white men were required to own “a good
gun or pistol” to give them the means to “search and examine all negro
houses for offensive weapons and ammunition.” The distinction was clear:
“Citizen(s) had the right to keep arms; the slave did not.”20

Even the “well-regulated militia” interpretation of the Second
Amendment ran aground on the shoals of Blackness. The militia had been
active in the War of Independence, and while states wanted to keep those
forces intact afterward to fend off a tyrannical president or foreign
aggressor (there was no real standing army until 1947), they had actually
proved to be too unreliable and ill-equipped for those roles. They were
adept, however, in buttressing slave patrols to hunt down, capture, and
return back to their owners Blacks who had fled bondage. More important,
state militias quashed slave rebellions.21

Thus, the role of the militia and who controlled it—either the federal
government or the slaveholding states—became a sticking point in
ratification of the U.S. Constitution. James Madison, architect of the
Constitution and the Bill of Rights, understood what was at stake. Just as
the continuation of the Atlantic slave trade for an additional twenty years,
the three-fifths clause, and the fugitive slave clause were embedded in the
Constitution to purchase the South’s participation in the United States of
America, the Second Amendment was also a bribe.



Regardless of which legal interpretation of the Second Amendment is
deployed—be it an individual’s right to bear arms, the right to a well-
regulated militia, or even the attendant right to self-defense—each has been
used against African Americans.22 The Second was designed and
implemented to abrogate and deny the rights of Black people.

This has revealed a paradox. Whereas the judicial and the legislative
weakening of the Bill of Rights has been instrumental in allowing the death
penalty, voter suppression, and racial profiling to undermine African
Americans’ citizenship rights, the Second Amendment, despite numerous
massacres and thousands of gun deaths, has become only more
constitutionally and legally entrenched—for everyone, that is, except
African Americans.23 Let me explain.

The U.S. Supreme Court has refused to acknowledge the full extent of
rampant and demonstrated racial bias in the use of the death penalty, which
has made this ultimate sentence inherently “cruel and unusual” and, thus, in
violation of the Eighth Amendment.24 Instead, the court, after issuing a brief
moratorium, has allowed states to continue putting the convicted, who are
disproportionately Black, to death so long as the method is not as barbaric
as, say, electric chairs that spark and set an inmate on fire.25 Yet as myopic
and convoluted as the rulings have been, there is a clear human rights
pathway on this: The court simply has to acknowledge how profoundly
embedded racism is in the criminal justice system—from racial profiling to
police stops, to access to competent counsel, to jury selection, to the impact
of the victim’s race on the trial, to sentencing—and declare the death
penalty unconstitutional. Similarly, clear-cut rulings that uphold the Voting
Rights Act’s pre-clearance standards would eliminate the pernicious effects
of twenty-first-century gerrymandering, voter ID requirements, purged
rolls, etc., on the Fifteenth Amendment’s right to vote.

The Second Amendment, on the other hand, is fundamentally different.
It was designed and has consistently been constructed to keep African
Americans powerless and vulnerable. Regardless of the court’s stance, there
is no clear pathway to human rights where the Second Amendment is
concerned. A series of legal decisions best illustrate this point. In Lewis v.
United States (1980), citing the need for public safety, felons were stripped
of the right to bear arms. This ruling, of course, fell disproportionately on
African Americans, because an unequal justice system had unnaturally



created mass incarceration and imprisoned the Black community.26

Meanwhile, African Americans in Chicago and Washington, D.C., had
faced staggering gun violence and record homicides, and responded with
statutes to reduce the number of firearms in their cities. But they soon ran
headlong into NRA-backed Supreme Court decisions that interpreted gun
control as violating the individual’s right to bear arms.27 Guns would once
again legally flood those cities.28 Similarly, state laws that banned firearms
in public housing in order to provide for the security of the residents have
also been overturned.29 Each of these—restricting felons from possessing
guns, while also allowing a greater flow in urban areas for “protection”
against crime, and forbidding firearms in public housing—had at its center
the argument of “safety” and “security.” But they had something else in
common, too: African Americans were always the ones who posed the
threat and always the ones who bore the brunt of the decision.

Similarly, the Second Amendment, which scholars herald as bedrock for
the right to self-defense, has been quicksand for African Americans.30 Since
at least 1680, Black people have not had the right to self-defense, especially
when it comes to protecting themselves from white violence.31 Over the
course of more than three hundred years, that hard reality remains as the
“stand your ground” laws, first enacted in 2005, make clear. As the U.S.
Commission on Civil Rights reported in its study of the racial implications
of the law, the criminal justice system is “ten times more likely” to rule a
homicide justifiable “if the shooter is white and the victim black” than if an
African American kills someone white and claims self-defense.32 In fact, the
report notes, stand-your-ground laws actually worsen and increase the racial
disparity outcomes of self-defense claims.33 When the NRA provided the
template of this law for Florida’s legislators, it “wanted the legal equivalent
of carte blanche for the exerciser of a Stand Your Ground right.”34 The NRA
got it.

To be clear, this is not a pro-gun or anti-gun book. Guns are not the key
variable here. It’s Black people. Their legal status—enslaved, free Black,
denizen, Jim Crowed citizen, or citizen of “post-racial America”—did not
change the way the Second Amendment worked against their rights. From
colonial times through the twenty-first century, regardless of the laws,
regardless of the court decisions, regardless of the changing political
environment, the Second has consistently meant this: The second a Black



person exercises that right, the second they pick up a gun to protect
themselves (or not), their life—as surely as Philando Castile’s, as surely as
Alton Sterling’s, as surely as twelve-year-old Tamir Rice’s—could be
snatched away in that same fatal second.

Once all the distracting arguments about individual versus collective
gun rights are stripped away, it becomes clear that this debate is quite
simply dwarfed by a much broader national discussion about rights and
equality. The NRA’s insistence on framing the “Second Amendment: A
Citizen’s Right” has dominated the argument, with the only question being
a citizen’s right to do what?35 But that is not the question. The Second
Amendment is so inherently, structurally flawed, so based on Black
exclusion and debasement, that, unlike the other amendments, it can never
be a pathway to civil and human rights for 47.5 million African Americans.
That’s the painful answer to Diamond Reynolds’s question.



 

One

“Sheep Will Never Make a Revolution”

In 1776, in an act of incredible bravado, the rebels penned and signed the
Declaration of Independence; they refused to be a mere collection of
colonies subservient to the most powerful nation on earth, Britain. But after
all the bold pronouncements and flowery language, hard, cold reality began
setting in. How were they going to finance, much less fight, a full-scale war
against a foe that “was superior … in manpower, in naval and army
technology, and as some have argued, in seasoned military leaders?”1

This was not a rhetorical question. The shot heard round the world at
Lexington, the bloody guerrilla warfare at Concord, and the outright battle
at Bunker Hill made it clear that the American rebels were going to require
more men, more arms, and definitely more money if they were going to
stand a ghost of a chance.2 The rebellious patriots were even rumbling about
the need to build a fleet strong enough to take on the vaunted and feared
Royal Navy.3 None of this was going to be cheap. Representatives from
Pennsylvania and others from the North acknowledged this bracing truth
and, therefore, suggested a wartime taxation plan based on the head count
of the 2.5 million people who lived in the thirteen colonies. That kind of
financing, they argued, could provide enough revenue to equip their
military and defeat King George III’s forces.

There was a major problem with that formulation, however. The South,
which was more dependent economically, politically, and culturally on
human bondage than the Northern colonies were, balked.4 South Carolina,



where more than half the population was Black, insisted that the rationale
behind a head count was faulty.5 Namely, how were slaves going to be
counted when they were not people? Thomas Lynch of South Carolina
explained it in terms he hoped even someone from Massachusetts or
Pennsylvania could understand: Sheep in the North weren’t taxed: why
should the South’s property be?

Benjamin Franklin, the grand old man among the patriots, sat there in
the Second Continental Congress listening and then “pungently replied that
there was ‘some difference between’ slaves and sheep as ‘sheep will never
make a revolution.’ ”6 Stung by Franklin’s all-too-accurate insight, South
Carolina’s delegates countered with “the ultimate threat. If the northern
states insisted on this point, ‘there is an End of the Confederation.’ ”
Pennsylvania and its compatriots could fight this war against the British
alone. Without the South.7

Regardless of the South’s outrage, Franklin had zeroed in on the core of the
matter. Despite all the fulminations and mental gymnastics about
“property,” the enslaved, as everyone knew, were human beings who
resented mightily their bondage.8 In fact, they had already demonstrated
that, at every opportunity, they would do whatever it would take to be free.9

If that meant running away, they would do it.10 If that meant pounding on
the court system or the religious establishment by “petitioning for their
liberty … or suggesting that slavery was an abomination before God,” they
did it.11 If that meant launching a revolt, an insurrection, an uprising, then so
be it.12 Thus, despite all the self-congratulatory kudos for “civilizing”
Africans and trying to anesthetize whites with the myth of Black docility
and complacency, Southern plantation owners actually understood not only
that slavery “bred insurrection” but that those revolts “threatened the entire
social structure of white Southern communities.”13

The planters responded to this challenge by adopting a three-part
strategy to break the will, or at least the ability to fight, of a people who had
been snatched from their homeland and brutalized and who were
overwhelmingly “hostile to those who controlled their labor.”14 In a series
of moves that would scar the United States well into the twenty-first



century, colonial Virginia deployed this triad of brutal control. It denied the
enslaved the right to bear arms; ignored the right to self-defense for Black
people; and put in place a “large-scale military machinery,” the militia, “to
crack down [on] any conspiracies or uprisings.”15

As early as 1639, Virginia prohibited Africans from carrying guns
because “what white Southerners feared the most … [was] an armed black
man unafraid to retaliate against both the system of slavery and those who
fought to defend it.”16 Nevertheless, insurrectionist scares rocked the colony
in 1687, 1709, 1710, 1722, 1723, and 1730.17 In 1680, as racialized chattel
slavery congealed, the legislature crafted a law denying the enslaved and
free Blacks the right to self-defense if attacked by their “ ‘master’ and/or
Whites.”18 Next, in 1723, the colony’s statute explicitly stated that “no
negro, mulatto, or indian [sic] whatsoever” should have a gun “under
penalty of a whipping not to exceed twenty-nine lashes.”19 One key point of
the laws, the “Virginia governor explained to royal officials,” was to
“impose a ‘perpetual Brand’ on blacks as different and inferior to whites.”20

The colony also passed a series of laws to beef up the readiness and
firepower of the militia because, as one Southerner explained, “it was
necessary that a militia should be kept constantly on foot to keep them [the
enslaved] in awe.”21

In colonial South Carolina, rice production was a special type of breeding
ground for uprisings because it required an inordinate amount of Black
labor, Black expertise, and the attendant Black subjugation to bend this
workforce into submission and yield a handsome profit.22 Plantation owners
were thus notorious for “barbarities such as scalding, burning, castrating,
and extracting the tongues or eyes of slaves.”23 That combination of the
insatiable desire for enormous profits coupled with the sadistic brutalization
of bonded African labor created an overwhelming fear among whites of the
enslaved’s capacity and desire for retribution. And they needed to be
fearful. The vast majority in South Carolina were “Angolan” Africans or
from Kongo. As one of the slave merchants explained, those Africans were
“the meanest of all.”24



That recognition and the resulting fear, however, did not stop the mass
importation of kidnapped Africans, who by 1710 already outnumbered
whites in South Carolina. Instead, the response was to double down on the
brutality and other measures necessary to ensure control of what would
eventually be 57.5 percent of the total population.25 From 1671 to the early
1700s, the colony worked mightily to build, adjust, and then overhaul its
slave-patrol guidelines until it had “effectively turned its white population
into a community police force.”26 The deputizing of all white males and the
attendant increased slave patrols were supposed “to promote white
community safety.”27

It was an illusion. Despite all the precautions, in 1720 a near revolt
shook South Carolina. As one Carolinian noted, “The negroes [had] … a
very wicked and barbarous plott” in which they planned to rise up and
“destroy all the white people in the country and then to take the town in full
body.”28 As could be expected, the punishments were swift and brutal.
Some of the would-be insurrectionists were “burnt some hang’d and some
banish’d.”29

The colony then reorganized its militia, banning even the trusted slaves
who were supposed to help fend off the threat to white Carolinians by
incursions from the Spanish in Florida as well as the “Creek” and other
indigenous people.30 Although this step seemed drastic, the planters
believed it was necessary. Whether they trusted them or not, the plantation
owners voiced concerns that if they didn’t use “great caution … our slaves
when armed might become our masters.”31 South Carolina then formally
merged the separate slave patrol with the militia to strengthen the colony’s
internal and external defenses.32 Reorganized and motivated, the militia
“searched slave quarters … looking for weapons of revolt—guns, scythes,
knives, but also writing paper, books and other indications of education.”33

But peace did not come in the wake of retaliatory violence or enhanced
policing. The next year, 1721, a report from South Carolina eddied across
the ocean to the king of England that “black slaves … were very near
succeeding in a revolution, which would probably have been attended by
the utter extirpation of all your Majesty’s subject in this province.” As the
fear and pressure mounted, the colony responded with the Negro Act of
1722, which spelled out how Blacks would be punished if they had any



“arms, powder, bullets, or offensive weapons in order to carry on such
mutiny or insurrection.”34

That didn’t work either. By 1730, there was a report of yet another
attempted revolt: “The Negroes … conspired to Rise and destroy us” came
the plaintive wail. The enslaved planned to “rush into the heart of the city,
take possession of all the arms and ammunition they could find, and murder
all the white men.” Then, the report continued, they were going to head
straight for the plantations to wipe out the slave owners. If the plot had not
been uncovered—the relief apparent in every syllable—“we had been all in
blood.” The reaction to the planned uprising was, of course, full of the
sadism that defined slavery—some of the enslaved were tortured to extract
confessions and identify the possible ringleaders, who were then
subsequently “tortured to death, while many others were subjected to severe
bodily punishment.”35 In a brutal version of wash-rinse-repeat, the “cycle
went: deadly fear, black death, and appeals for more funds toward slave
control.”36 But the enslaved were unbowed. In fact, as historian Walter
Rucker noted, there were no “fewer than six revolts or conspiracies”
between 1736 and 1740.37

The most jarring was in 1739. Twenty enslaved men, as part of a labor
gang, were building roads near the Stono River. Out there day after day,
they surveyed the terrain, the people, the routines, the cache where weapons
were stored, and the depth of the personnel on the various shifts. After a
while, led by a man named Jemmy, they had gathered all the intel they
needed.38

Under the cover of the Sabbath, on Sunday, September 9, they struck.
They stormed the storehouse where the weapons were sold, then
overpowered and decapitated the two clerks.39 Seizing the now unguarded
firearms, drums blazing and banners flying, they called for others to join
them in this battle for freedom and, with a force of ninety, carved a path of
death and destruction through the colony en route, it appears, to Florida,
where “runaways had long become free as part of an official Spanish
policy.”40

As could be expected, South Carolina’s militia went after them in hot
pursuit.41 The mission was clear: Under no circumstances could the Stono
rebels reach Spanish Florida. A series of pitched battles over the span of a
week, followed by a yearlong mopping-up operation, eventually



overwhelmed the rebellious fugitives. But the Stono Rebellion, “the
bloodiest example of slave resistance in colonial North America,” was the
planters’ worst nightmare. Blacks, in a quest to break free, were willing and
able to kill whites without remorse, without fear. More than sixty dead
bodies proved that.42 The planters were, as a consequence, determined to
make as grisly an example of the vanquished as possible. The enslaved
“were tortured, shot, hanged, and gibbeted alive.” Then another fifty slaves
“were taken by their Planters who Cutt off their heads and set them up at
every Mile Post they came to.”43

Although the rebellion was quashed, the realization that the enslaved
would not just theoretically but actually rise up showed how precariously
perched the entire institution of slavery really was.44 Already shaken to the
core by Stono, whites were on high alert. They needed to be. Two captains
complained that yet another slave conspiracy—uncovered after Stono—had
them on round-the-clock guard duty. “We shall Live very Uneasie with our
Negroes while the Spaniards continue to keep possession of St. Augustine,”
they bemoaned. Again, the consequences for plotting to seize their freedom
were brutal. Five of the insurgents were hanged, “twenty-one had their ears
cropped, thirty-one were branded, and forty-six were whipped.”45 The blood
had barely dried from all the flayed flesh, lynching, and maiming before
there was another “full-scale slave conspiracy … in Charles Town itself.”46

South Carolina’s response was twofold and brutal. First, in 1740, the
legislature “issued monetary rewards for the scalp of any slave found …
attempting to escape to St. Augustine.”47 Second, lawmakers quickly moved
to codify, as never before, exactly what the enslaved were, what they could
not do, and, equally important, what could be done to them. The Negro Act
of 1740 had as its foundational principles that Negroes were “absolute
slaves” including those not even born yet. They were “property.” They were
instinctually criminal. And therefore they must be “kept in due subjection
and obedience.” With that as the underlying premise, the statute, which
became the model for slave codes throughout North America, required
heavy-handed white control that curtailed the enslaved’s movements,
literacy, right to self-defense, and access to firearms. Any actual variance
from these strictures, such as hitting or killing someone white or carrying a
gun, could happen only with the explicit consent of and benefit to a white



person. If the enslaved stepped outside those parameters, severe
punishment, including death, awaited them.48

Meanwhile, whites, particularly on plantations, were stacking up the
arms. Scholars who pored over the probate records revealed that “50% of
all wealthholders in the Thirteen Colonies in 1774 owned guns.” That
percentage soared to 69 percent when isolated to the South. North Carolina
(77 percent), South Carolina (70 percent), Virginia (68 percent), and
Maryland (62 percent) were all well above the average for the thirteen
colonies. Indeed, 81 percent of slave-owning estates had firearms, and
plantations with the largest number of enslaved people were 4.3 times more
likely to have guns than those with few or no slaves.49

The fear of the enslaved’s retribution and the determination to keep
them, and the relatively small number of free Blacks, under control were
not just Southern phenomena, though. Slavery and its tentacles were
nationwide both in terms of human bondage and economic benefits. In the
early eighteenth century, “approximately half the tonnage of New England
shipping had been in transporting slaves.”50 In New York, 14 percent of the
population was enslaved; in New Jersey and Rhode Island, 8 percent.51 This
had influenced the shape of the northern colonies’ laws as much as it had
those in the South. As early as 1680, Massachusetts banned “Negroes and
slaves” from the militia because the colony feared what would happen if
they were armed.52 New York did the same after a slave insurrection scare
in 1741.53 Even the supposedly anti-slavery Quakers, who dominated
colonial Pennsylvania, passed a statute saying, “If any negro shall presume
to carry any guns, … pistols, … or other arms or weapons whatsoever,
without his master’s special license … he shall be whipped with twenty-one
lashes on his bare back.”54 All thirteen colonies, in fact, had some arms-
control law forbidding the possession of guns by “suspect groups—Indians,
slaves, … and sometimes, free Blacks.”55

These were the conditions of racial subjugation and suspicion as the War for
American Independence began. Historian James T. Kloppenberg noted that
“racism [was] shared by many white champions of democracy” and that
rampant anti-Blackness underlying those laws of disarmament would affect



the colonies’ ability to wage war effectively.56 The patriots had mounted a
dual fighting force consisting of the local militias and the Continental army,
led by George Washington, to take on the British. As the Americans
recruited volunteers for this monumental task, the sign on the door by
November 1775 read “whites only” even though Blacks, including Crispus
Attucks, who was the first patriot to die in this war, had taken “part in the
hostilities in and around Boston even before the creation of the Continental
Army.”57

In 1775, North Carolina issued a decree to “search for and seize ‘all
kinds of arms whatsoever’ which Negroes might possess.” And added that
those who regularly searched Negro quarters for “guns and other weapons
would receive a tax cut and be exempt from road work, militia duty, and
jury service.”58 Delaware, New Hampshire, Massachusetts, and New York
banned Blacks from military service. As did New Jersey, which required
“all Negroes with guns or other weapons … to turn them in ‘until the
present troubles are settled.’ ”59

One of the major problems with this strategy, however, was that the
longer the war dragged on, the more difficult it became to find enough
white men willing to become soldiers.60 By 1777, Congress hoped to have
“roughly 75,000 men, but the Continental army peaked that year in October
with 39,443 men, almost 20 percent beneath its pinnacle in 1776.”61 It soon
became clear that the shortfall was not an aberration. The militias could not
fill that void. The American rebels were confronted with both chronic
manpower shortages and the reality that the state militias were completely
unreliable and would sometimes simply run away rather than fight.62 This
was compounded by the November 7, 1775, proclamation by Virginia’s
royal governor, the Earl of Dunmore, that the British would emancipate
every male slave of a rebel “who could and would bear arms for King
George III.” Benjamin Franklin, in fact, worried that the royal governors of
North Carolina and Virginia, with all their promises of emancipation, were
“exciting an insurrection among the Blacks.” North Carolina’s William
Hooper, a delegate to the Continental Congress, echoed that concern as he
complained that Dunmore’s proclamation meant that “our negroes are to be
armed against us.”63

Combined, the stark realities of not having enough white troops,
unreliable state militias, and armed slaves emboldened by the promise of



freedom compelled Congress to strongly reconsider the “whites only”
criteria for the Continental army.64 Nonetheless, the colonies’ new
recruitment policy slammed into the palpable angst, voiced by George
Washington himself, that if the enslaved or free Blacks were armed, it
would only “further irritate those remaining in servitude.”65

But time had run out to deliberate any further. With the British closing
in and a Continental army stretched to its very limits, it was do or die. At
that moment, most white Americans made the decision to live. They needed
Black men to take up arms against the British if the United States was ever
going to become more than a failed revolt against the king. In 1777,
Connecticut “allowed masters to free their slaves to permit their enlistment
in the Continental Army.” Massachusetts made free Blacks and the
enslaved eligible for military service. Rhode Island “began offering outright
freedom as a reward for service to enslaved African Americans who would
enlist.” Even Virginia, the colony with the largest number of slaves, opened
up its recruitment criteria to allow free Blacks to serve in the Continental
army. This, however, only spurred enslaved Black men to claim that they
were not bonded and then enlist.66 Opening up access to military service to
Blacks had the desired effect. There were now “negroes in abundance”
serving in the Continental army, and by 1778 it had “become a racially
integrated force.”67 Still there were limits, and South Carolina expressed
that boundary in the most emphatic, unequivocal way.

After occupying New York and trampling over New Jersey, only to
eventually face a stiffened Continental army, the British decided to take the
war to “the soft underbelly of the rebellion,” the South.68 It seemed an easy
call. Savannah and Charleston were just sitting there ripe for invasion and
occupation; they simply weren’t ready. While the states in the North and
upper South had relented and begun to recruit Black soldiers, South
Carolina had refused. But now, in the British crosshairs, there weren’t
enough available white men to staff both the militia—which, as the “threat
of slave rebellion hung heavily” in the air, had been “beefed up to enforce
the plantation system”—and the Continental army.69 Colonel John Laurens,
an aide-de-camp to George Washington and the son of prominent South



Carolinian Henry Laurens, had a bold plan to solve this problem. He
wanted to put weapons in the hands of the enslaved. The question, however,
was whether South Carolina, facing an impending force of more than eight
thousand British and Hessian soldiers, would be committed and dedicated
enough to the very idea of a United States to go for it.70

To add additional weight to this decision, on December 29, 1778, the
British, guided by an enslaved African, maneuvered easily around the
American forces in Georgia led by Major General Robert Howe. The
Redcoats “went ashore at daybreak and with minimal casualties by
sundown were masters of Savannah.” Howe was utterly confused and had
no idea “what had happened.” Despite his befuddlement, what was clear to
everyone else was that with Savannah captured and occupied, the British
were ready to turn their sights fully on Charleston.71

South Carolina’s legislative assembly knew what it had to do as it
considered Laurens’s proposal. It could either swallow its “alarm” and
“horror” over arming the enslaved to drive the British back into the sea, or
it could refuse and risk the national independence that so many had already
died for. The choice was actually quite simple. The United States could be
sacrificed. The majority, in fact, questioned whether “this union was worth
fighting for at all.” They were appalled and “disgusted” that Congress
would even recommend something so abhorrent as arming the enslaved.
“Not even imminent occupation could induce them to contemplate black
enlistment.” Instead of staying in the fight and using every weapon and
resource that the colony could muster, they recommended that South
Carolina surrender to the British, declare its neutrality in this war, and take
its chances with the king.72

In South Carolina’s estimation, armed Blacks were infinitely more
dangerous and frightening than the might of the British military and the
wrath of a king dealing with American traitors. By November 1779, “South
Carolina had only 750 men fit for active duty.”73 Still, the legislature
refused to budge. The Continental army’s Major General Nathanael Greene,
a Quaker from Rhode Island, who was sent south to defeat the British, was
flummoxed.74 South Carolina’s obstinacy was infuriating. “There were not
enough whites in the state,” he explained to the governor, “to raise a force
in any other way than by slave enlistment, especially since ‘the natural
strength of this country in point of numbers appears to consist much more



in the blacks than in the whites.’ ”75 And still, South Carolina refused.
Greene complained to George Washington that “the rejection of the
proposal” could be summed up in a few words: the “dread of armed
blacks.”76

While the wealthy rice plantation owners who dominated South
Carolina’s government refused all entreaties and pleas from Congress to
fully join in this fight for the United States, the patriotic press, needing to
still hold the northern and southern colonies together in this war, laid the
blame for the debacle in Charleston and Savannah at the feet of the
enslaved.77 The overriding story was that, in America’s darkest hour, it was
actually Blacks who abandoned the fledgling United States. What was so
unforgivable was the “largest unknown slave rebellion in American
history,” as seventy thousand to one hundred thousand fled from the
plantations and flocked to the protection and the promised freedom of the
king’s forces.78

Blacks were already suspect because of years of repeated insurrections;
this rush to British emancipation made betrayal the easy fallback national
narrative. “The Negroes will always in time of war, prove injurious to the
country wherein they live,” wrote one pamphleteer. “The Country or State
which possesses a considerable number of slaves, is incapable of defending
itself against invasions from abroad.”79

That tale of Blacks fighting for a tyrannical king, against freedom-
loving Americans, “engulf[ed] nearly all counterexamples of blacks …
aiding the cause.”80 Nothing that Blacks—free and enslaved—did could
overcome the ethos of Black betrayal and treachery. Even the sizable
numbers who enlisted in the Continental army, whose terms of service were
significantly longer than whites and whose rates of going AWOL were
substantially lower, weren’t enough.81 In this national zeitgeist, Blacks were
beyond simply un-American; they were “worse: an enemy within.”82

As the war ended, it was in this mythologized landscape that only whites
fought for liberty. It was only whites who stood toe-to-toe with the tyranny
of monarchy. It was only whites who defeated the British, and therefore, it
was whites who were now ready to build a nation committed to “deriving
their just powers from the consent of the governed.”83

The first iteration of this new government, the Articles of
Confederation, drafted in 1777 but not ratified until 1781, however, proved



so unworkable that within a few years, the nation was on the verge of
collapse.84 The configuration of a very weak central government meant that
an unwieldy amalgamation of states was printing their own currencies,
making their own foreign policy, and setting up tariff barriers among
themselves. They couldn’t agree on a taxation plan, couldn’t pay off the
debts from the war, and couldn’t make the British live up to the Treaty of
Paris (1783) and compensate slaveholders for those who fled bondage.85

James Madison, a Virginian, slaveholder, congressman, and confidante
of both George Washington and Thomas Jefferson, surveyed the scene. It
was dismal. America was in “disarray.” The situation was so bad that a
revolt in Massachusetts of poor farmers led by Daniel Shays, who resented
a taxation plan that had led to staggering debts and foreclosures, had
“gravely shaken” the confidence that the Confederation could survive.
Shays’s Rebellion had seized courthouses and threatened the state’s arsenal
in Springfield. The state militia couldn’t stop the uprising; in fact, some
members actually joined the rebellion. Desperate, Congress tried to raise a
military force but “the thirteen states refused to pay for federal troops.”
Wealthy Bostonians then had to raise the money to “underwrite a state force
of 4,000,” which eventually routed Shays’s rebels. But the damage was
done.86

America was in trouble.87 The threat of an agrarian coup that had “shut
down courts and threatened a full-scale civil war in the Bay State,” the
“hopeless weakness of the country’s military power,” the financial chaos,
and, for Georgia, the inability to recapture fugitive slaves who ran to “the
insidious protection afforded by the Spaniards” compelled all the states to
find some way to salvage what had been won in the war and was now
clearly slipping away in the peace.88 In Philadelphia in 1787, Madison led
the charge to scrap the Articles of Confederation and draft a new
Constitution. He was determined to make the national government strong
and embody the ethos that led to the War of Independence against Britain.

But those intentions of creating a strong, viable republic committed to
its lofty ideas crashed headlong into the unspoken reality of America:
“Slavery was the largely unmentioned monster in the basement of the new
nation.”89 It was so fearsome that its name, like a dreaded demon, was never
to be mentioned in the Constitution lest it erupt out from its darkened and
dank lair and tear the fragile nation apart. There was something else besides



fear, though, that required slavery to remain like a terrifying wraith
haunting the nation’s founding document: guilt. John Dickinson, a delegate
from Pennsylvania who drafted the original Articles of Confederation,
noted that the very omission of “ ‘the WORD’ slavery … [from the
Constitution was to] conceal a principle of which we are ashamed.”90

Nevertheless, while unspoken, slavery’s ominous, conscience-haunting
paradoxical presence was everywhere.91 Twenty-five of the fifty-five
delegates to the Constitutional Convention owned slaves, including George
Washington, who brought three of his enslaved people with him to
Philadelphia.92 Conversely, between 1777 and 1784, Massachusetts, Rhode
Island, New Hampshire, Connecticut, Pennsylvania, and the state-to-be
Vermont had all put sunset clauses on slavery “within their borders.”93 In
fact, Massachusetts had eliminated slavery altogether by the time of the
Constitutional Convention.

And while some of the prominent Virginians who owned slaves, such as
George Mason, Thomas Jefferson (who was not in Philadelphia), and James
Madison, were squeamish about slavery, South Carolina’s delegates had no
such qualms. There was no Banquo’s ghost hovering over the Palmetto
State to stir the conscience or wrack slave owners with guilt. Instead, their
appetite for more enslaved labor was “voracious” as they sought to “replace
the many thousands who had emancipated themselves during the war.”
Indeed, because of the ongoing importation of Africans, the number of
those in human bondage had reached nearly seven hundred thousand, with
half a million “centered in Maryland, Virginia, and the Carolinas.”94 One of
South Carolina’s first governors, Rawlins Lowndes, was unequivocal:
“Without Negroes, this state would degenerate into one of the most
contemptible in the union … Negroes were our wealth,” he said, “our only
natural resource.”95 Charles Pinckney, a powerhouse in South Carolina and
a delegate to the Constitutional Convention, also argued without any
equivocation or hesitation that slavery was “justified.”96

This juxtaposition laid bare the dilemma. There were two divergent
goals for the Constitutional Convention. The Deep South was intent on
strengthening the slaveholders’ power and the institution of slavery. That is
why they were there. Meanwhile, the other delegates were determined to
create a viable nation. The asymmetry in aims allowed the dream of the
United States of America to be held hostage to the tyranny of slave owners.



If South Carolina and Georgia, in particular, did not get nationwide
protection for slavery, did not get to have inordinate power in the halls of
government, and did not get to enrich their wealth on the backs of the
Atlantic slave trade, they “threatened to bolt.”97 Repeatedly, during the
deliberations they made clear that human bondage was their price for
signing onto the Constitution.98 If Americans wanted a United States, it was
going to cost Black people dearly.

John Rutledge of South Carolina, for example, issued an extortionist
warning about any attempt to curtail the Atlantic slave trade, which
Gouverneur Morris of New York had blasted as “cruel” and “in defiance of
the most sacred laws of humanity.” Rutledge countered, “If the Convention
thinks that North Carolina, South Carolina, and Georgia will ever agree to
the plan [for a Constitution] unless their right to import slaves [from Africa]
be untouched, the expectation is in vain.”99 Madison understood the
implication. He, in fact, conceded that if the Atlantic slave trade had been
immediately banned, “the southern states would not have entered into the
union of America.”100 And, he continued, as “great as the evil is” of the
Atlantic slave trade, “the dismemberment of the Union would be worse.”101

Similarly, when it came to the method for allocating congressional
representatives based on a state’s population, the South, which had
previously argued that the enslaved were nothing but untaxable property,
now did a complete about-face. Charles Pinckney “saw no reason why
black slaves ought not ‘to stand on an equality with whites’ ” when
counting the number of inhabitants. Elbridge Gerry of Massachusetts was
exasperated with this sudden shifting ground. Just a few years earlier, they
were property. Even in the current discussions at the Constitutional
Convention, they were property. And now, full equality with whites?! “Are
they [slaves] men?” If so, he said, “then make them citizens and let them
vote. Are they property? Why then is no other property included? The
houses in this city [Philadelphia] are worth more than all the wretched
slaves which cover the rice swamps of South Carolina.” William Paterson
of New Jersey then questioned aloud whether South Carolina and Georgia
counted the enslaved when determining representation in the state
legislature. He already knew the answer: “If Negroes are not represented in
the states to which they belong, why should they be represented in the
general government?” Of course there was no logical answer. But there was



the ever-present Southern Damocles’s sword hanging over the
Constitutional Convention threatening to destroy the United States if the
plantation-based regimes didn’t get their way. North Carolina’s William R.
Davie issued the warning: “It was high time now to speak out,” he declared.
If the enslaved would not be counted “at least as three-fifths,” which was a
“compromise” Madison had proposed during the heated debates earlier in
the Continental Congress, then, Davie scowled, “the business was at an
end.” The South had no problem in walking away from the Constitutional
Convention and the United States of America. Northern delegates then
scrambled to find some “cosmetic” language to twist the clause “in such a
way that it did not appear that slaves were being directly counted simply to
determine representation.” Article 1, Section 2, Clause 3, therefore, read:
“Representatives and direct Taxes shall be apportioned among the several
States which may be included within this Union, according to their
respective Numbers, which shall be determined by adding to the whole
Number of free Persons, including those bound to Service for a Term of
Years, and excluding Indians not taxed, three fifths of all other Persons.”
That piece of immoral legerdemain sailed through and by 1820 had
“translat[ed] into 18 additional congressional representatives” for the South.
Rufus King, a delegate from Massachusetts, while labeling the three-fifths
clause “one of the Constitution’s ‘greatest blemishes,’ ” also admitted that
that horrific concession to the slaveholders “was a necessary sacrifice to the
establishment of the Constitution.”102

And that was the deal. Human sacrifice. African-descended people
would be offered up on the altar of slavery and anti-Blackness to appease
the Southern gods. By the time the convention discussed the fugitive slave
clause and the responsibility of the national government to suppress slave
insurrections, euphemistically termed “domestic violence,” there wasn’t
much Northern fight left. The language on the militia was “all-embracing
… empowering the national legislature to ‘call forth the aid of the militia’
not only to ‘repel invasions’ but also ‘to execute the laws of the Union’ and
to ‘suppress insurrections.’ ”103 There was some grumbling from a Northern
delegate about “Philadelphia militiamen … being forced to bear arms
against slave rebels in Georgia,” but both the militia and fugitive slave
clause easily sailed through to be included in the Constitution.104 Madison
explained that the militia clause in the Constitution “gave the states a



‘supplementary security’ by allowing Congress to enlist the help of other
states in suppressing insurrections (including slave uprisings) or resisting
invasions.”105

Charles Pinckney’s cousin, Charles Cotesworth Pinckney, who was also
a delegate in Philadelphia, came back to South Carolina proud of what the
Southerners had accomplished. He informed his fellow lawmakers about
the fugitive slave clause. “We have obtained a right to recover our slaves in
whatever part of America they may take refuge, which is a right we had not
before.” There was also a sense of pride that the Constitution would now
force the federal government to assist in suppressing slave insurrections if
the local militia couldn’t contain the uprising. And, of course, the U.S.
Constitution also permitted the Atlantic slave trade to continue for at least
twenty more years. Charles Cotesworth Pinckney boasted, “We have made
the best terms for the security of this species of property it was in our power
to make.”106

But the South wasn’t done. Patrick Henry, Revolutionary War hero and
Madison’s Virginia nemesis, still was not pleased. Henry worried that the
central government had far too much power, and he and the other anti-
Federalists launched a campaign to scuttle ratification of the Constitution.
In Richmond, where Virginia’s legislators had gathered to discuss and vote
on ratification, he went for the jugular. Henry argued that the draft gave the
federal government the power to end slavery. “They’ll take your niggers
from you,” he warned the Virginia legislature.107

Then Henry and George Mason “focused with vehemence” on a
scenario laying out how that could happen—the militia. While South
Carolina reveled in the benefits of the federal government’s having the
capacity to intervene by amassing the manpower to quell even the most
violent slave uprising, Henry and Mason saw it very differently. George
Mason, who owned hundreds of slaves, laid out a scenario in which the
U.S. Congress could call on the state’s militia during wartime, leaving
“Virginians defenseless.” It was the militia, he reminded his colleagues, that
kept the state safe from the enslaved during the Revolutionary War. One
Federalist retorted that it was absurd to think Virginia would be left without
protection. If anything, given the repeated slave uprisings, it was “the
Southern states … who were in fact most likely to need help from
elsewhere.”108



Patrick Henry, sensing that Mason’s arguments weren’t quite landing,
then jumped back into the debate and spelled out another nightmare
scenario. “Slavery is detested” in the North, he fulminated.109 The question
hanging in the air, as historian David Waldstreicher noted, was: “What
would keep a Congress dominated by Northerners from refusing to defend
the state from a slave rebellion?” The very thought of it, Henry shivered,
“scared him.” But there was more. Never forget, he goaded his fellow
Virginians, that “the Continental Congress had asked for southern slaves to
be armed.”110 Now, he continued, those Northern states, especially the ones
that have already put emancipation clauses in their laws, would not hesitate
to have Congress order that “every black man must fight … that every black
man who would go into the army should be free.” As he stared directly at
Madison, Henry dared the Constitution’s author to deny it. “The majority of
Congress is to the north,” Henry pressed on, “and the slaves are to the
south.” That very configuration spelled trouble. Unable to trust the North,
he explained, “I see a great deal of property of Virginia in jeopardy.” In
order to protect what was rightfully ours, he insisted, “We ought to possess
them in the manner we inherited them from our ancestors.” Blacks’
freedom, even through some type of military service, was simply
“incompatible with the felicity of our country.”111

The tendentious harangues, while not sabotaging the Constitution, had
made an important dent. George Mason managed to wring a major
concession out of Madison in order to get ratification through the Virginia
legislature—a promise to include a Bill of Rights.112 It was an omission that
hadn’t even occurred to James Madison, who was “dogmatically attached to
the Constitution in every clause, syllable and letter.” He had initially
dismissed a Bill of Rights as a “mere parchment barrier,” but its omission
was a “significant political error” because seven state constitutions had
some vague statement about the basic freedoms upon which the federal
government could not encroach. Madison soon came to realize that his
tunnel vision could prove to be a “costly political mistake.” The Southern
states had already voiced fears about “federal control of the militia” and
“whether the federal government would attempt to destroy the slave
system.” It soon dawned on him that if he stood any chance of getting
enough states to ratify the Constitution—North Carolina had already
rejected it, Vermont and Rhode Island didn’t even call it up for a vote, and



six states “had proposed over 100 distinct changes”—the very first meeting
of Congress had to deliver a Bill of Rights.113

Madison, once again, took charge. He “overawed the House of
Representatives with his unrivaled command of legislative machinery and
by his powers of persuasive argument.”114 He “single-handedly” drafted the
initial seventeen amendments, maneuvered them through the U.S. House of
Representatives, then massaged the negotiations in the Senate to reduce the
number of enumerated rights down to twelve. Yet, while there was
definitely inordinate skill at work, Congressman Theodore Sedgwick of
Massachusetts thought there was something else, too. Fear. Madison was so
“obsessive,” Sedgwick noted, that he acted as if he was “constantly haunted
by the ghost of Patrick Henry.” Senator Robert Morris of Pennsylvania was
also convinced that whatever happened in Virginia had Madison “so
cursedly frightened … that he dreamed of amendments ever since.”115

What Madison actually feared was that the anti-Federalists, like Patrick
Henry’s cronies in Congress, would add the kind of amendments that would
undermine a strong central government and send the United States hurtling
back to the unworkable conditions of the Articles of Confederation.116 He
wanted amendments that would leave the “structure and stamina of the
Govt. as little touched as possible.”117 What those amendments look like
reveal much about the man as well as the political forces shaping the Bill of
Rights.

Madison conveyed that he believed the “great rights” were “trial by jury,
freedom of the press, and ‘liberty of conscience.’ ”118 On the other hand, the
right to bear arms and a well-regulated militia, in both his discussion in the
House of Representatives and with Thomas Jefferson, did not make his list.
In fact, he wasn’t alone. That right was nowhere to be found in more than
“two thirds of the state constitutions.” And when it was there,
Massachusetts and North Carolina had limited it to defend the state, while
Pennsylvania and Vermont defined it as the right for self-defense and for
the state. That’s it.119 But nonetheless, it was going to rear its head because
if there was going to be a Constitution and a United States of America, the
Federalists had to respond to Mason’s, Henry’s, and other Southerners’



assertions “that the federal government would, in one way or another,
render the militia impotent as a slave control device.”120 Representative
Lambert Cadwalader of New Jersey, therefore, hoped that Madison’s
amendments would “calm the turbulence of the opposition in Virginia and
some of the other states and certainly bring North Carolina into the
Union.”121

The Second Amendment was, thus, not some hallowed ground but rather a
bribe, paid again with Black bodies. It was the result of Madison’s
determination to salve Patrick Henry’s obsession about Virginia’s
vulnerability to slave revolts, seduce enough anti-Federalists to get the
Constitution ratified, and stifle the demonstrated willingness of the South to
scuttle the United States if slavery were not protected.

The question of the role of the militia was key to all of this. While
Article 2, Section 8, Clauses 15 and 16 of the Constitution delineated the
role of Congress in calling out the militia for a variety of tasks—executing
the laws of the nation, repelling a foreign invasion, and quelling domestic
insurrections, it was the latter that was crucial for the Second. As defenders
of America’s laws, the militia had a tenuous and shaky role. In
Massachusetts, recall that during Shays’s Rebellion, many members of the
militia actually joined with the rebels to disrupt, defy, and overturn the law
while others dug in and refused to engage in battle. Congress couldn’t get
any of the states to pay for amassing a force large enough to take on Shays’s
troops. It required a squadron of mercenaries, paid by Boston’s elite, to stop
the uprising. In short, Shays’s Rebellion hovered like a dark cloud over the
proceedings, and there weren’t a lot of expectations about the militia’s
ability to uphold the law.

Meanwhile, what the anti-Federalists, in particular, were afraid of was a
standing army controlled by the U.S. government. And the militia,
ostensibly, was to counter the threat of a professional military ready to
pounce and destroy liberty.122 The ghost of the British Redcoats was the
source of that traumatic memory, and its effects are apparent in what would
become the Third Amendment, banning the quartering of troops in private
homes. The colonists resented mightily the king’s soldiers sleeping in their



homes, eating their food, and worse. Much worse. Moreover, the war had
also led to the Continental army taking over colonists’ homes to house the
troops. In this new nation, regardless of whose army, the vow was “never
again.”123 The memory was so intense that, years later, George
Washington’s 1796 Farewell Address warned against “overgrown military
establishments,” and it wasn’t until 1947 that the United States created a
Department of Defense to indicate the permanence of U.S. military forces
—the dreaded standing army.124

As for repelling a foreign invasion, that idea had already been
disproved. George Washington knew all too well how ill-equipped the
citizen/farmer/saloon keep/blacksmith militiaman was to confront a
professional army.125 There were far too many times during the War of
Independence when the militia would not show up, would run away, or
would decide to just go home in the middle of a battle. At Bunker Hill, for
example, although the militia initially pounded the British and inflicted a 90
percent casualty rate, it was the Americans who had to retreat because “a
steady trickle of desertions had drained [the defenders] like a leaky pipe”
and “fresh militia troops nearby refused to come forward.”126 The discipline,
the reliability, and the training were simply not there. Even the Southern
militias, when up against a professional army, were wholly inadequate.
“Virginia’s militia … had disgraced itself by bolting before firing a single
shot in the critical battle of Camden, South Carolina.” It was obvious,
whether North or South, that no militia was going to stop a foreign
invasion. The war proved that beyond a reasonable doubt.127

What the militia could do rather well, however, as George Mason noted,
was keep slave owners safe. It was the militia that was instrumental in
shutting down the massive Stono Rebellion. Indeed, that Sunday in 1739,
all the white men, as the law required, had gone to church with their guns,
and when the alarm rang, they were prepared to hunt down those who dared
seek freedom in Spanish Florida.128 As historian Sally Hadden noted, slave
“patrols alone were thought to be an inadequate response to a large-scale
insurrection. Typically, if the rebellion was (or was believed to be) a large
one, senior militia officers would be alerted and whole militia units could
be called up for service … and eventually the patrols could be subsumed
within larger militia units.”129



The Southern militias not only quelled rebellions; they were also there
to prevent another Stono. They oversaw the slave patrols and regularly
searched the homes of the enslaved for weapons.130 Georgia even upped the
ante with a “standing warrant to search any black’s house,” enslaved or
free, for “offensive weapons and ammunition.”131 In short, James Madison,
the Virginian, knew “that the militia’s prime function in his state, and
throughout the South, was slave control.”132

Although there are very few records concerning the actual drafting and
debate of the Second Amendment, Madison’s first completed attempt
reflected his concerns for “liberty of conscience” and perhaps the unease
voiced during the Constitutional Convention about forcing Quakers to take
up arms to put down a slave rebellion in Georgia.133 He wrote:

The right of the people to keep and bear arms shall not be
infringed; a well armed and well regulated militia being the best
security of a free country; but no person religiously scrupulous
of bearing arms shall be compelled to render military service in
person.134

That amendment, of course, was just one of seventeen. Even though
Madison had whittled the hundreds of proposed amendments pouring in
from the states down to that number, for many of the Federalists, that was
seventeen too many. It was a hot and humid late July through early August
in 1789, tempers and patience were frayed. Their attention was, therefore,
on getting this newfangled government up and running, and the
amendments seemed like a distraction. Their discussion about the
enumerated rights was, as a consequence, “remarkably short, snappish, and
driven by the politics of the moment rather than by appeals to lofty ideals.”
The Federalists and anti-Federalists were at diametrically opposed ends of
the spectrum on the amendments. The former arguing that they were
unnecessary, and the latter demanding that they go further because the
federal government’s power had yet to be curtailed.135

Before the polarizing differences between the two could destroy even
the faintest possibility of ratification, Madison tried to rush through a floor



vote on his raft of amendments, but the wily legislator hit a major stumbling
block. Massachusetts’s Elbridge Gerry decried the vague language about
the militia, insisted on the need to be more explicit about the fact that the
point of citizen soldiers was to prevent the rise of a standing army, and
railed against the devilment that could arise if the federal government
declared everyone a “conscientious objector” and thereby rendered state
militias weaponless and impotent. He was soon joined by a chorus of
twelve other congressmen.136

This mini revolt was stretching Madison to the outer limits of his skill
set. He was exhausted. The House of Representatives simply did not grasp
what he had come to understand so clearly after emerging from his battles
with Patrick Henry and George Mason. The raucous debates in Virginia
portended a future, if he didn’t prevail now, with a weak central government
and all the dystopian ills of the unworkable Articles of Confederation. And
he knew that weak was exactly what the anti-Federalists wanted. Patrick
Henry made it so clear that a strong central government, dominated by
Northerners, posed an existential threat to the institution of slavery. During
those debates in Virginia, Madison had tried “to cite the fugitive slave
clause and slave trade agreement as proof that slavery was safe under the
Constitution.” Other Federalists brought up the three-fifths clause. Henry
contemptuously dismissed all of them. They weren’t enough. He flat out
“opposed the creation of a national Congress that could legislate at all about
how life was lived in Virginia.” Slavery required states’ rights. Strong,
impenetrable states’ rights. In fact, despite Georgia ratifying the
Constitution, “threats to slavery worried ratification conventions in the
South.”137 Madison, therefore, had to find a way to keep the central
government strong yet still provide the pro-slavery safeguards to mollify
the powerful plantation owners that dominated the state legislatures. One
amendment in particular, it seemed, would do that. This enumerated right
not only elevated militias, whose primary and most important function was
controlling the Black population, but ensured that the federal government’s
constitutional role would not interfere in the states’ ability to use those
forces when necessary.138

But instead of getting the Bill of Rights up on the floor for a vote, the
House pushed the discussion into an ad hoc committee led by Federalist
John Vining of Delaware. There, Roger Sherman from Connecticut, who



was described by John Adams as an “Angell” and by others as someone “as
cunning as the devil,” thought all the amendments were superfluous and
wholly unworthy of the Constitution. To Madison’s chagrin, Sherman had
the clout and the legislative heft to drive that viewpoint home and turn the
Vining Committee into an amendment graveyard. Madison had to act
quickly. He called on the one person who had the power and respect to
convince Sherman to back down. George Washington. Within days,
Sherman received a letter from the president: “I see nothing exceptionable
in the proposed amendments,” Washington wrote. “Some of them, in my
opinion, … are necessary to quiet the fears of some respectable characters
and well meaning Men.”139

After that, Sherman’s objections melted away, and Vining’s committee
reported out a revised draft, reducing the number of amendments,
reshuffling them, and altering the wording in Madison’s militia amendment
to remove the conscientious objector clause and “to make clear that the
amendment applied specifically to an organized, officially sanctioned
body,” instead of something akin to Shays’s “mob.”140 The revisions then
went to the Senate for further edits—eliminating language that a militia was
composed of “the body of the people,” making clear that it was “limited to
men sanctioned by the state”—and after a bit of back-and-forth with the
House, the draft was legislatively polished, though grammatically clunky,
and would emerge from committee as the Second Amendment.141

A well regulated Militia, being necessary to the security of a
free State, the right of the people to keep and bear Arms, shall
not be infringed.

The full Bill of Rights, with its ten amendments, was now ready for state
ratification. As legal scholar Michael Waldman noted, however, the “other
amendments pointed forward; the Second Amendment, backward.”142 In a
landmark document whose preamble begins, “We the People of the United
States, in Order to form a more perfect Union, establish Justice, insure
domestic Tranquility, provide for the common defense, promote the general
Welfare, and secure the Blessings of Liberty,” the Second Amendment
continued to buttress slavery. The language is “what Patrick Henry claimed
to want during the ratification debate in Richmond”: a bribe to the South



using the control of Black people as the payoff. And Madison delivered.143

Through awkward wording and punctuation about the right to bear arms
and the well-regulated militia, he provided “another constitutional provision
prohibiting Congress from emasculating the South’s primary instrument of
slave control.”144

On September 25, 1789, Congress sent the amendments to the states. In
less than two years, three-fourths of them had ratified the Bill of Rights, and
the Second Amendment came into being on December 15, 1791, steeped in
anti-Blackness, swaddled in the desire to keep African-descended people
rightless and powerless, and as yet another bone tossed to keep the South
mollified and willing to stay aligned with the grand experiment of the
United States of America.145



 

Two

Keeping a Ferocious Monster in Chains

The determination to keep Black people subjugated by law and excluded
from the array of rights that defined the revolutionary era “poisoned the
entire society.”1 Legislatures passed a series of statutes that “cracked down
on free people of color with unprecedented ferocity.”2 Similarly, the
“regulation of slavery … never ceased adapting, reacting, evolving, and
expanding” to try to stage-manage the impossibility of easily holding
millions of people in bondage.3 The governor of the Mississippi territory
fearfully imagined the powder keg that was bound to explode in America’s
slaveholding democracy: “That we deprive them of the sacred Boon of
Liberty is a Crime they can never forgive.”4

The fear of retribution for slavery and the flat-out denial of citizenship
only strengthened the anti-Blackness of the Second Amendment and shaped
whether Blacks, even free Blacks, had the right to bear arms, the right to a
well-regulated militia, or even the basic right to self-defense.5

Congress, thus, followed up its work on the Bill of Rights with a heated
debate about the ongoing existence of slavery and by passing two new,
important laws. First, there was a petition crafted by Pennsylvania Quakers,
signed by the revered but dying Benjamin Franklin, and introduced by the
Speaker of the House “calling for a national commitment” to end slavery. It
landed like a stick of dynamite among the solons. Some legislators tried to



just snuff out the flame, hoping that no one would see the “explosive” issue
of slavery smoldering in a House of Representatives built on the three-fifths
clause. Others scrambled to throw the dynamite out the window before it
destroyed what Madison had so deftly welded together. The congressmen
from Georgia and South Carolina, however, were not going to ignore the
attempt to blow up the House of Slavery. This was “racial treason” and they
went right after the bomb-throwers. James Jackson of Georgia and William
Loughton Smith of South Carolina launched into a four-hour filibuster,
before the term was even used, to “harangue,” threaten, and berate the other
congressional representatives about “these cursed negro petitions.”
Jackson’s ire was particularly focused on the Quakers who threw that
antislavery bomb into the House of Representatives, and he swore that
anyone who tried to emancipate the South’s slaves would soon find
themselves “in danger.” Mortal danger.6

Madison, seeing the nation he had patiently helped build teetering once
again on the brink of collapse because of slavery, intervened. After he read
the committee’s report for the Franklin-backed petition, he knew trouble
was inevitable. The committee recommended that Congress place an
exorbitant tax on the importation of slaves so that it would be too expensive
to engage in that nefarious business. As his biographer Joseph Ellis noted,
Madison had mastered the “Virginia straddle,” talking Northern but
thinking Southern.7 This time was no different. He knew “that slavery
contradicted the Revolution’s founding commitment to human equality, that
southerners (including his own constituents) would resist yielding control
over their slaves to a national government …, and that political combat over
slavery would likely explode the two-year-old constitutional impact.”
Madison had to remember only the blistering constitutional ratification
debates in Virginia just a few years earlier. Patrick Henry had predicted then
that if Congress didn’t go after slavery via the militia, it would do so by
taxing the South’s peculiar institution into oblivion. At the time, Madison
had dismissed that idea as fantasy and thought he had allayed Henry’s
primary fears about the militia with the Second Amendment. But now, like
a monstrous hydra, here came the other head threatening the existence of
the nation he had labored so hard to create. Therefore, although he knew
slavery was an abomination, Madison stripped the committee’s language
down and whittled it away until it was unequivocal: “Congress have no



authority to interfere in the emancipation of slaves, or in the treatment of
them within any of the States.”8

While ending slavery was pushed off the legislative agenda, defining
“American” was pulled onto it. The first bill, in 1790, explored who could
become a U.S. citizen and, therefore, who had access to rights. The
congressional debates centered on three questions: What qualities made
someone worthy of U.S. citizenship? How long would he or she have to
reside in the United States for the government to make that assessment?
And was there some kind of stairstep semi-citizenship status whereby a
person would have some (but not all) of the rights and immunities that came
with being an American citizen?9 Underlying all these questions were the
foundational ones: Who was “worthy,” and how was that characteristic
going to be decided? Legislators asked, Was there some appropriate amount
of time spent in the United States that would be a good barometer? Would
an oath of allegiance be enough? How about, one asked facetiously, holding
an “inquisition”?10

They could not agree on much except that “African Americans were not
considered qualified for citizenship or for other rights.”11 Congress erected a
racial threshold that would not be substantively crossed until 1952, when
the legislators finally “eliminated race as a basis for naturalization.”12

Before then, however, the Naturalization Act of 1790 declared that only
white immigrants who had lived in the United States for at least two years
could become naturalized citizens. Equally important, their children who
were under the age of twenty-one at the time of the parent’s naturalization
would also be U.S. citizens.13 By designating white immigrants as the
touchstone for citizenship, Congress carefully ignored that in the first
national census in 1790, there was no information about ancestry, parental
homeland, or national origin. In fact, there was no mechanism whatsoever
to determine immigrant status. So it wasn’t actually “immigrant” that
became the defining characteristic for American citizenship. The only thing
the nation could rely on was phenotype. White skin.14

As historian Martha S. Jones noted, “No single piece of congressional
legislation was felt more … than the Naturalization Act of 1790.”15 That



“whites only” barricade created a rightless, race-contingent netherworld for
everyone else, including free Blacks.16 They were to be no more than
“denizens,” mere “halfway members” in American society.17 Their claim to
U.S. citizenship evaporated the moment it was exposed to the air of white
fear, white suspicion, white contempt, and white rage.18 Even the freedom
that some Blacks achieved by fighting in the War of Independence vanished
once the crisis had passed. In 1806, the Virginia Supreme Court of Appeals
ruled, “In the case of a person visibly appearing to be a negro, the
presumption is that he is a slave.” The burden of proof was on them to
prove otherwise.19

And that very burden meant that there was nothing they could do, no
level of patriotism, no amount of God-fearing godliness, no depth of
bravery, no proof of being born in the sweet land of liberty, and no
“evidence of time-in-residence … [that] could alter their natural-born state
of unfitness.”20 Of course free Blacks chafed. This was the land, Bishop
Richard Allen of the African Methodist Episcopal Church would note, that
African-descended people “watered with our tears and our blood and is
now our mother country.”21 It was, therefore, impossible to blithely accept
how white immigrants gained the benefits of American citizenship, yet
Blacks who had been born in the United States, fought for the United
States, and had no other homeland besides the United States could not
achieve anything more than the lethal limbo of being “halfway members.”22

White skin, by law, carried the presumption of worthiness, while far too
often Blacks, who had earned their freedom through manumission, military
service, or buying themselves out of bondage, were defined “as a threat to
the general welfare, if not an outright liability.”23 Even anti-slavery
Northerners were worried that free Blacks “becoming citizens [would] be
dangerous to the public.” Vice President John Adams opined that “Negroes
… turned loose upon a world” would know only how to “live by violence
or theft or fraud.”24 The South was even more fearful. James Monroe,
governor of Virginia, warned that free Blacks, who were nearly 10 percent
of the state’s Black population, were a “publick danger.”25 They purportedly
sold liquor to the enslaved, received stolen goods from them, harbored
fugitives, and, worse, plotted uprisings.26

The “publick danger” posed by free Blacks that rattled Monroe most,
however, focused on something even more frightening than violence. Hope.



Uncomfortably coexisting with the elegiac “we hold these truths” was
America’s foundational belief that “God intended the African for the status
of slavery.”27 That Blacks could actually be “free,” therefore, sent a strong,
unwanted signal to those entrapped in human bondage. George Washington
was greatly concerned, as he brought his enslaved entourage to his
presidential residence in Philadelphia, a city where free Blacks were nearly
five times more prevalent than those “still tethered to the institution of
slavery.” He worried that “the idea of freedom might be too great a
temptation for them to resist.” His wife, Martha Washington, was even
more determined to “shield … her slaves from the contagion of liberty.”28

Despite the Washingtons’ fears, however, the North “was no Eden.” As
the number of free Blacks increased, so, too, did the laws to curtail their
access to rights. In most states, Blacks could not vote or testify against a
white person in court or sit on a jury.29 “Other than Maine, no state admitted
to the union in the nineteenth century’s antebellum period allowed blacks to
vote.”30 In 1821, while eliminating the one-hundred-dollar property
requirement for white men to vote, New York increased the threshold by
150 percent for Blacks.31 In 1837 the Pennsylvania Supreme Court, based
on the colony’s 1701 charter, the state’s 1776 and 1790 constitutions, and
the U.S. Constitution, ruled that only freemen had the right to vote and,
equally important, that free “blacks were not considered to be freemen.” In
fact, “black men held a status inferior to that of freemen” and thus could not
enjoy the inalienable rights of those who were free, those who were
citizens.32

Many of the Midwest states agreed. Illinois and Indiana forbid free
Blacks from moving there. Some, like Ohio, actually required bonds up to
one thousand dollars from Blacks to “guarantee good conduct.” Iowa fined
them two dollars a day for remaining in the state for more than three days,
as if they were unwanted guests. As late as 1857 in Oregon, a lopsided
8,640–1,041 election banned Blacks from settling in the territory, which
was codified in the state’s 1859 constitution and not repealed until 1926.33

The South was even more determined to snuff out the vaporous rights of
free Blacks. In 1783, Maryland had already created a special liminal
category—“free blacks denied the rights of freemen”—that had them
precariously perched between the enslaved and whites. Then, within a few
years after the ratification of the U.S. Constitution, Delaware, Maryland,



and Kentucky stripped free Blacks of the right to vote. In Louisiana, free
Blacks were banned from traveling between states.34 In South Carolina,
Black seamen were thrown in jail when their ships docked and were not
released until their vessels were ready to leave the harbor.35 Georgia would
eventually pass a law that free Blacks had to actually be registered with the
courts to remain in the state.36 Virginia and Florida would craft legislation
that used the criminal justice system to convict free Blacks of some
trumped-up charge and then sell them into “their true condition … absolute
slavery.”37

Not surprisingly, given the omnipresent sense of suspicion and danger
associated with Blackness, this exclusion carried through to guns. It was
“illegal in most states for [free Blacks] to possess a shotgun, musket, rifle or
shot unless by special permit.”38 In Virginia, a free Black man named Peter
Mathews gingerly asked to be released from all the restrictions that limited
his ability to conduct business, such as going to court and testifying against
white debtors. His respectful requests put a target on him. A group of
vigilantes broke into his home “searching for a cache of weapons.” He tried
to explain that an “old pistol without flint, a broken sword, and an old
cutlass” were hardly the beginnings of a revolution. But Blacks with guns,
outside the control and approval of whites, was a revolution that was not to
be tolerated.39

The second major law passed by Congress, therefore, was all about
getting guns and control into white men’s hands. Prior to 1790, numerous
states, especially in the North, allowed free Blacks to be members of their
militias.40 The Uniform Militia Act of 1792 sought to change that. This
federal law required every white, able-bodied male between eighteen and
forty-five to join his state’s militia. “More significantly, it required them all
to buy a gun.”41 This was an act of citizenship and an act of self-defense.
Whites believed that they “lived in an enemy camp.”42 The threat was
always there.

Ironically, the Age of Revolution contributed greatly to the foreboding
threat of being overtaken, ruled, or killed by Black people. Enlightenment
ideas about freedom, liberty, and people-powered and people-centric
governments had, of course, wrested the thirteen colonies from King
George III and toppled the Bourbon monarchy in France. Those ideas,
however, had also sparked a revolution by hundreds of thousands of



enslaved people in Saint Domingue, current-day Haiti. What happened
there led many Southern whites to look upon Haiti as “a very hell of
horrors,” according to Frederick Douglass, who remarked that its “very
name was pronounced with a shudder.”43

The Haitian Revolution began in 1791 in a French-owned colony that
not only produced the most wealth for France but also held more than half
of the entire Caribbean’s enslaved population.44 Sugar and coffee were the
beasts that fed that engine.45 The work was backbreaking. The planters
sybaritic and sadistic. The enslaved’s life brutishly short.46 But with the
revolutionary turmoil in the French metropole, which began in 1789 and led
to the guillotine execution of King Louis XVI, whites and mulattos in Haiti
had squared off in a scramble for power in this all-important colony. While
they pummeled each other, on August 22, 1791, “slaves in the rich northern
plain had risen in concert, destroying plantations, burning cane fields, and
mercilessly attacking surprised slaveholders, overseers, and their
families.”47 The colonizing government “found the enemy at their gate, their
houses in flame, and every public and private place filled with assassins.”48

Almost from the very beginning, America’s Founding Fathers were
rattled. South Carolina governor Charles Pinckney expressed to George
Washington the slaveholders’ ultimate fear: “I am afraid if not checked in
time it is a flame which … may eventually” torch “the Southern States.” He
shuddered as he looked at Saint Domingue and saw “the almost
indiscriminate Slaughter of all the whites who had fallen into their hands—
The conflagration of the largest & most valuable Sugar Estates on the Island
—The general destruction of property, & a probable famine are particularly
unpleasant to us who live in Countries where Slaves abound.”49 Washington
was also distressed. “Lamentable!”—there was no other word for it—“to
see such a spirit of revolt among the Blacks.”50 Nathaniel Cutting, who held
a variety of positions in the government, walked Jefferson through the
frightening carnage. “They have disarmed the whites in almost every Parish
… They have afterwards in the most cruel manner murder’d in cool blood
great numbers of those whom they had thus render’d defenceless. Their
savage barbarity has spared neither age nor sex.” And, he continued, “Their
treatment of Matrons, Virgins and Infants, would make a Nero blush.”51

Military power from Spain, Britain, and France descended on the island
to quell the uprising and establish their own authority over this very rich



colony. The enslaved, however, fought off wave after wave over the span of
more than a decade and sent Europe’s most powerful armies reeling. For the
British, who had lost ten thousand men in less than two months, it was like
“fighting to conquer a cemetery.”52 Napoleon sent “the largest expedition
that had ever sailed from France, consisting of 20,000 veteran troops, under
some of Bonaparte’s ablest officers,” including his brother-in-law Charles
Victor Emmanuel Leclerc.53 What was supposed to be a quick little victory,
however, with the mighty French disarming all Black Haitians and
regaining full control of the island, instead turned into “arguably the most
brutal, racist war ever fought on French soil.”54 Leclerc’s military strategy
was barbaric and “genocidal.”55 He wrote to “Napoleon that all people of
color over twelve years of age had to be killed.” And he tried to accomplish
that goal. “Blacks as well as mulattoes were killed at the drop of a hat—
drowned, hung, shot, or devoured by bloodhounds especially imported from
Cuba for this purpose.”56 Before his capture, the Haitian leader Toussaint
Louverture, knowing that the only way to defeat a vastly superior army was
through a scorched-earth strategy, ordered his troops:

Don’t forget that the only resources we have until the rainy
season rids us of our enemies are destruction and fire. Know
that the earth worked by our own sweat must not provide a
single morsel of food to our enemies. Obstruct trails, throw
cadavers and horses in all the springs; annihilate and burn
everything, so that those that come to put us back in bondage
always encounter here a portrayal of the hell they all deserve to
go to.57

And the French entered that inferno. They took one fiery blow after the
next as the Haitians waged a textbook version of guerrilla warfare. Then,
just as Louverture predicted, the rainy season came, as did the mosquitoes
and yellow fever.58 Beaten. Sick. Decimated. Inconceivable surrender
became Napoleon’s only option as more than “80 percent of the French
army sent there died on the island.”59



The unthinkable had just happened. For white slaveholders in the United
States, the Haitian Revolution had set a “terrifying precedent.”60 It
“rendered white supremacy vulnerable and thereby surmountable.”61

Southern slave owners knew it and trembled; it was “their darkest fears
realized.”62 But it wasn’t just about military prowess, however.

It showed something else that was equally frightening. Initially, the
Saint Domingue plantation owners thought that the insurgents did not have
“combinaison d’idées nécessaire” to sustain a successful revolt.63 The ideas
that drove the American and French Revolutions were supposed to be “FOR
WHITES ONLY.”64 But the Haitian Revolution’s leaders had welded
egalité, liberté, and fraternité into a mighty sword for Black liberation.65

They, in fact, exceeded the parameters of the American Revolution by
making the struggle not only about civil liberties but about racial equality.66

Historians have therefore traced the resonance of those ideas through a
series of slave revolts in Louisiana in 1795 and 1811, as well as in Virginia
in 1800, 1822, and 1831.67

Contemporaries saw it, too. Albeit with a twist. Nathaniel Cutting
attributed the “Rapine, Murder and Devastation” in Saint Domingue to
“certain mistaken ideas of the Rights of Man.”68 Thomas Jefferson had
warily eyed the uprising since 1791 and “could … see himself as the target
of a justifiable revolution by his own slaves.”69 He warned James Madison
about Haiti: “If this combustion can be introduced among us under any veil
whatever, we have to fear it.”70

Indeed, the proximity to the United States, as a slaveholding, maritime
nation with a number of key port cities, made it a vector for unbridled fear,
especially as thousands of white planters fled “from Saint-Domingue to the
comforting shores of the southern United States.” They brought not only
“tales of black rebellion and atrocities” but their enslaved as well.71 In
Baltimore, in 1793, when fifty-three ships landed with about one thousand
whites and five hundred slaves from Saint Domingue, the city council
responded to the supposedly “reasonable fears” among the city’s whites and
granted the residents access to “public arms”—weapons—“for the use of
the volunteer militia units.”72

In Charleston, Thomas Pinckney worried that South Carolina would
soon “be exposed to the same insurrections” that had engulfed Saint
Domingue. In 1792, he tried to “insulate” his state “from the contagion [by]



banning the importation of French slaves.” He also noted that the slave
revolt in Saint Domingue did “thoroughly prove the Policy of having our
Militia always in a situation to act with promptness and Effect as
Circumstances may require.”73

Meanwhile, as white planter refugees and their enslaved continued to
pour into Louisiana, which would soon become American territory,
“growing fears of insurrection” rippled from Pointe Coupée to New
Orleans.74 In that steamy hotbed of human bondage, “the ideas of liberty,
fraternity, and equality were spread to the far corners of the colony,
including the slave quarters.”75

When 137 merchant ships from Saint Domingue, protected by a
“heavily armed convoy of French warships,” showed up at Hampton Roads,
Virginia, the panic among whites reached a fever pitch. They brought “too
many negroes … with them,” came the complaints. And now, the criticism
continued, “local slaves had begun deserting plantations … and behaving
‘in an insolent manner.’ ”76 The press was sure that “the St. Domingo
negroes have sown those seeds of revolt.”77 Governor James Monroe feared
that Virginia’s enslaved population would be “infected with the malady of
insurrection” because, he surmised, the enslaved from “Santo Domingo …
must produce an effect on all the people of color … especially our slaves.”
Monroe wasn’t wrong.78

Freedom and independence had now become what the Founding Fathers
feared—a lethal virus that could not be quarantined in a whites-only world.
Jefferson despondently warned that “the revolutionary storm, now sweeping
the globe, will [soon] be upon us.”79 White slave owners lived in fear that
“the contagion of liberty that had been released by the American Revolution
was dangerously spreading to the ‘wrong’ people.” The enslaved.80 And that
was the critical lesson of Saint Domingue. “American blacks inspired by
the Haitians were to be feared above all else.”81 Every one of them could
now be infected with “ideas about emancipation and liberty; each one was,
in the eyes of Americans, a potential conspirator.”82

That fear was palpable for those who were making life-and-death
decisions for the nation. Pinckney was concerned. Washington was
concerned. Jefferson and James Madison were also concerned. In March
1792, while mentioning to a colleague that “the Militia bill” was headed to



the Senate, Madison offered, in the very next sentence, that the news “from
St. Domingo paints the distress of the Island in the most gloomy colours.”83

The nation’s legislature was doing its part to brighten the picture. First,
there was the evisceration of the attempt to have Congress end slavery.
Then that effort was followed with the definition of whites (and only
whites) as worthy of being or becoming American citizens. The next piece
of legislative business, the Militia Acts of 1792, which Congress passed
under the shadow of the Haitian Revolution, further solidified the
parameters of race, rights, and citizenship. This “was to be a white man’s
republic defended by white arms.”84

Nothing, not even another mass revolt by white farmers angry over a tax
law, could shake that foundational principle. The Whiskey Rebellion in
1794 was the culmination of a multiyear violent resistance to a tax on
domestically produced distilled alcohol. In 1791, Secretary of the Treasury
Alexander Hamilton proposed the tax, arguing that it would be a solid
revenue generator on a luxury item and that it would encourage sobriety.
Most important, it would deal with the massive government deficit, which
amounted to 27 percent of the federal budget. But whiskey was no luxury
item; the tax hit hardest the poor farmers in the western reaches of the
United States, around Pittsburgh, and areas of Virginia and Kentucky. At
that time, because Spain controlled the Mississippi River and wouldn’t
grant the U.S. shipping privileges, those farmers couldn’t get their grain to
market via the easiest and most cost-effective way. They could, however,
distill it, use it in the cash-strapped barter economy that flourished in the
area, and keep their financial heads above water. The whiskey tax changed
all that.85

Virtually everything about the tax, from the way it carved out a sizable
chunk of the farmers’ annual income, to the complicated bookkeeping
required by law, to the timing of when the tax had to be paid, which was
well before the farmer had any profit whatsoever from the crops, caused
massive resentment at both the tax and the federal authority that required it.
As the Pennsylvania farmers dug in and resisted, the federal government
responded by invoking a section of the law that allowed tax collectors to
seize the properties for failure to pay. The farmers retaliated with a series of
attacks against federal agents, several of whom endured the torture of being
tarred and feathered. Year after year of this resistance hardened the farmers



until they had amassed a six-hundred-man militia that launched an assault
on the sprawling compound, Bower Hill, of the chief federal excise tax
collector, John Neville. “This was no rag-tag gathering to brutalize a tax
collector, but a serious military encounter.” U.S. soldiers had to swoop in
from nearby Fort Pitt to get Neville out safely. But the farmers’ militia
seemed intent on destroying any vestige of American power and, unable to
get to Neville, went into battle against the U.S. Army. And won. The
farmers had scored a major victory, carried their own flag, and dreamed of
their own new country, Westylvania, and they appeared ready for a larger
war.86

So was Alexander Hamilton. He had been urging a military strike for
years to no avail. But now with the full-blown Whiskey Rebellion, it looked
as if George Washington, who had been vacillating, was finally ready.
Amassing militia from Pennsylvania, New Jersey, Maryland, and Virginia,
on September 9, 1794, the president led the troops into battle. Yet even
before Washington’s forces reached Pittsburgh, “the leaders of the
insurrection were running for cover.” Barely a shot was fired.87

While it may have ended in a whimper, it certainly didn’t start out that
way. This was one of the first major tests of the barely new federal
government. More than six hundred insurgents had defied the law,
repeatedly mutilated tax collectors, and engaged in a shooting battle against
U.S. soldiers. Surely, there would be consequences. Yet, only a handful of
the rebels were tried in court, even fewer were convicted, and eventually
they all received presidential pardons.88 Most important, unlike in slave
insurrections, there was no clamor for state and federal laws to disarm all
white men so that the community could feel “safe,” although it is clear from
the reports coming out of Western Pennsylvania that many felt threatened,
silenced, and cowed. This legislative ennui about musket- and rifle-toting
insurgents also ignored that, from Shays’s Rebellion to the Whiskey
Rebellion, white men were the ones who had taken up arms against the
United States of America. And in a pattern that would repeat itself well into
the twenty-first century, there were little to no consequences for that.



The planned slave uprising in Virginia in 1800, however, would have a very
different ending. It was led by Gabriel, a strong, tall, literate, enslaved
blacksmith on Thomas Prosser’s plantation in Henrico County, whose
religion was freedom and who wanted to live in a real republic. One where
those who labored were able to keep their wages. “All of them.”89 A
republic where those committed to democracy could live freely. For Gabriel
and the hundreds who plotted, planned, and dreamed with him, this wasn’t
about a Black republic. This was about a multiracial, multireligious,
multiethnic republic.

Gabriel would pay for that dream with his life.
He and several hundred slaves, a handful of free Blacks, and two white

conspirators from France had drank heavily from the language of revolution
and freedom. The rebels’ flag would read “Death or Liberty,” a stinging
inversion of Patrick Henry’s revolutionary motto. One of the key co-
conspirators, Jack Ditcher, although illiterate, was well versed in the
language of freedom when he said, “We had as much right to fight for our
liberty as any men.”90 Another put it even more profoundly: “I have nothing
more to offer than what General Washington would have … had he been
taken by the British and put to trial … I have adventured my life in
endeavouring to obtain the liberty of my countrymen, and am a willing
sacrifice in their cause.”91

But it wasn’t just the American Revolution that influenced Gabriel.
Haiti provided its own language. Gabriel understood that “Louverture
demonstrated that black liberty could be won and that black rebellion could
be successful, especially if [whites] were bitterly divided.”92 And divided
and bitter barely captured the toxic fissures between the Republicans and
the Federalists, respectively headed by Vice President Thomas Jefferson
and President John Adams. Those ruptures, especially with a presidential
election looming and rumblings about a call to violence if one party’s
candidate or the other did not win, showed a cleavage that Gabriel was
convinced he could drive a successful revolt through.93

The plan called for three battalions of Gabriel’s carefully recruited
forces to hit key targets en route to the capital of Richmond and, while
there, to kidnap Governor Monroe and hold him hostage. But Gabriel
admonished that this was not to be some race war. “Quakers, the
Methodists, and [all] Frenchmen … were to be spared” because of “their



being friendly to liberty.” In addition, he “intended also to spare the poor
white women who had no slaves.”94

One of the major stumbling blocks Gabriel encountered in his plan was
a lack of guns. His forces were armed with the swords that he and his
brother had made over the past few months, but blades were no match
against bullets. The solution was simple enough: Go to Virginia’s armory on
Capitol Square and seize what they needed. One group of insurgents would
set fire to a warehouse as a diversionary tactic. Then another group would
head to the square where “several thousand stands of arms were piled up in
the Capitol and Penitentiary.”95 The third group would “grab the money in
the treasury.” Then, after taking the state’s warehouse of muskets, rifles,
shot, and powder, and with enough money to pay the insurgent soldiers, the
war of liberation could begin in earnest.96

As widespread and audacious as the conspiracy was—hundreds of
people spread out over two counties and three towns—the vow of secrecy,
for the most part, held. A rumor did surface a few weeks before the planned
uprising and had actually percolated up to Governor Monroe, but it was so
“vague and uncertain” and, frankly, “preposterous”—a widespread slave
revolt—that he didn’t believe it and “took no action.”97

While the insurgents held fast, however, the skies did not. On August
30, the evening of the planned revolt, a storm like no other unleashed a
torrent of wind and rain, swelling the waterways and muddying the roads.
Travel was virtually impossible. Hundreds of insurgents who needed to be
at a key bridge were instead trapped behind walls of water and rivers of
impassable mud. One slave, a man named Pharaoh, sitting out there
drenched and unable to get to the rendezvous point, with thunder and
lightning rattling every nerve in his body, cracked under the strain. He
decided that he could secure his freedom another way. A safer way. He told
a white plantation owner about the plot, hoping that manumission would be
his reward.98

Hearing the news, the governor was stunned and “alarmed.” The
insurrection was only “discovered on the day when it was to have taken
effect,” he told Jefferson.99 Monroe and other city and state officials were
“in a state of absolute terror.”100 He immediately called out the militia,
which, “like that of all southern states … existed to prevent slave
insurrections.” First there was the Fourth Regiment Richmond, whose



mission was to hunt down Gabriel and the other insurgents. Knowing that
whoever got to the stash of guns first would win, the Nineteenth Regiment
rushed to stand guard over the weapons, which Monroe had ordered to be
moved to the penitentiary. Meanwhile, other bands of militia from around
Virginia joined in the hunt. Within two weeks there were “about five
Hundred Militia” determined to track down and quash any attempt at a
slave revolt.101 Monroe explained that there had to be “a display of our force
and measures of defence … to intimidate those people.”102

That unnatural bustle of activity to round up the conspirators forced
many Virginians to come to grips with the full extent of Gabriel’s plot and
number of accomplices. This wasn’t about one or two unhappy slaves. This
was about three towns’ and two counties’ worth of well-organized
insurgents who, if it hadn’t been for the storm, might have inflicted
enormous damage.103 Gabriel’s conspiracy “shook Virginians … because it
seemed incontestable proof that Santo Domingo had been boiling right
underneath them.”104 Monroe, in fact, confided to Jefferson, “We have had
much trouble with the negroes here”; Gabriel’s rebellion was
“unquestionably the most serious and formidable conspiracy we have ever
known of the kind.”105

While Monroe was not prepared to articulate why they had so “much
trouble,” others stepped into that breach and gave public voice to
Jefferson’s own private fears about the “combustion” of revolutionary ideas
circulating among an oppressed Black population. What patriots saw as
heroic in whites, such as Patrick Henry’s clarion call “Give me liberty or
give me death,” was dangerous when espoused by Blacks. One man
remarked, for example, that too “many of the slaves … displayed a proud
‘sense of their [natural] rights, [and] a contempt of danger.’ ”106 The editor
of the Virginia Gazette wrote that it was “evident that the French principles
of Liberty and Equality have been infused into the minds of the negroes,
and the incautious and intemperate use of these words by some whites
amongst us have inspired them with hopes of success.”107 The real problem,
another man wrote in the Virginia Gazette, was that “liberty and equality
[are] … dangerous and extremely wicked” when bandied about among the
enslaved. Slavery and freedom were wholly incompatible, he continued,
and if Virginia insisted on slavery, then “we must re-enact all those rigorous
laws which experience has proved necessary to keep it within bounds. In a



word, if we will keep a ferocious monster in our country, we must keep him
in chains.”108

There had to be, undoubtedly, horrific consequences for those who
dreamed of a real republic. And so, week after week, a series of public
hangings, many in the town square, rolled through, three, four, five men at a
time, until Gabriel himself was led to the gallows to hang alone. The editor
of the Virginia Argus hoped “that these examples may deter all future
attempts of this diabolical nature.”109 Although that was clearly the intent,
Monroe had grown a bit squeamish after the public hangings had reached
the double digits and sought Jefferson’s advice on how to proceed: “10.
have been condemned & executed, and there are at least twenty perhaps 40.
more to be tried, of whose guilt no doubt is entertained.” But, he continued,
when is enough enough?110

Even with twenty-seven men hanged, others permanently ejected from
Virginia, and some sold to slavers deep into the pure brutality of South
Carolina and Georgia, though, there still was not peace. The “nation, from
Massachusetts to Mississippi, was terror-stricken.”111 Gabriel’s revolt
compelled Virginia and other states to pass a series of laws to shore up the
defenses against slave insurrections and further curtail the already limited
freedom of free Blacks.

Virginia instituted “a guard of sixty-eight men for the capital at
Richmond together with a night watch for each of its wards.”112 In addition,
the state’s “slave patrol laws became very stringent” and the model for
legislation that was “copied elsewhere in the South.”113

Then there was the issue of guns.114 Whites understood that firearms
were the only thing that stood between them and Black people’s freedom.
Monroe had made that clear when he moved the armory. And when William
C. C. Claiborne, the newly appointed territorial governor of Louisiana, was
headed to his post, he asked President Jefferson for thousands of muskets
“since the negroes in the Island of Orleans are very numerous, and the
number of free mulattoes is also considerable.” He confided that “these
people may be disposed to be riotous” once they learn that the rights they
had under the Spanish will be eviscerated under the Americans.115

States thus legislated even greater controls on who could have a gun and
under what circumstances. The enslaved were already banned from
possession, but legislatures were determined to be even more explicit. It



wasn’t just gun ownership but the “sale or delivery of firearms to slaves
[that] was forbidden in Florida, Georgia, Louisiana, and North Carolina.”116

South Carolina and Louisiana added that no slave could even use a firearm
unless it was with the expressed permission of whites “to hunt within the
boundaries of the owner’s plantation.”117

Free Blacks’ access to guns was another problem altogether. In 1806,
Virginia required them to have a license to carry firearms.118 In Louisiana,
one of the key targets was the free Black militia that had thrived under
Spanish and then French rule. After the territory was purchased by the
United States, whites demanded that all free Blacks be disarmed. In 1804,
the new municipal council in New Orleans “began a campaign to exclude
free blacks from any position in which they were required to bear arms.”
Not only was the Black militia targeted, but so were “the old black slave-
catching crews,” which the council now wanted replaced with a “white
constabulary.”119

Governor Claiborne heard the incessant demands to “crack down on
politically assertive free men of color and to disband their militia.”120 Yet
while initially amenable to the idea, especially because of the supposed
“danger” involved in having so many free Blacks in New Orleans, the
governor soon came to realize that this was no “motley” crew. The Black
militia was well trained and professional, with a long, proud military
tradition going back to the 1730s. This, he quickly surmised, was a group
that could shore up the territory’s ineffective and woefully stretched
defenses. Except there was that one nagging detail—they weren’t white.121

Claiborne understood that Black men as troops were often “employed as
a desperate measure … in times of crisis.”122 For the governor, this felt like
a crisis. Droves of refugees were pouring in from Saint Domingue.
Avaricious planters were smuggling African-descended slaves into the
Orleans Territory and snatching land from the indigenous people, and
neither gave any indication that they would quietly accept the theft of their
lives or their land. Meanwhile, Spain was fomenting slave revolts,
promising freedom to those who ran away to Spanish-held lands in what is
now Texas and challenging the validity of the borders that France and the
United States had negotiated in the Louisiana Purchase.123 Then there was
the supposed militia. Its members were spread out over far too many
plantations and too many miles to be effective, given the depth of the



challenges the territory faced. And worse yet, the leadership was lacking as
well. Several officers, Claiborne found, were “very young men holding rank
above their years,” and others were so “unpopular as officers” that the men
were reluctant to serve under them, “if at all.” Finally, there was the
inability of this fighting force to even be able to communicate with one
another. “Make a tour throughout that city [New Orleans] and in every
street you will encounter native Americans [from the United States], native
Louisianians, Frenchmen, Spaniards, Englishmen, Germans, Italians, etc.,
etc. Let a company of Militia be assembled and there is no one language in
which the word of command can be given that will be intelligible to all.”124

Faced with all these problems, Claiborne hoped to pull off the ultimate
balancing act. He planned to mollify the plantation owners while still
keeping the Black militia intact. His solution was to put the leadership of
the troops in supposedly safer, more reliable hands as he “appointed white
officers to oversee the black militia.”125

The New Orleans legislative council was not mollified. In fact, its
members were outraged. They excoriated and humiliated Claiborne in the
press.126 They sent a complaint directly to President Jefferson demanding
the governor’s removal. And in 1805, in “one of their first acts,” they
revised the militia law to write the Black militia right out of existence. That
law ensured that public firearms were no longer available to the most
organized, battle-tested group in the territory. And just as with the Militia
Acts of 1792, only white males, regardless of how disorganized and
dysfunctional their militia, could serve in this capacity. This was just the
opening salvo. Legislation passed from 1806 to 1808 fastened the weight of
subjugation tighter around the feet of the enslaved, while it curtailed,
scuttled, and gutted the limited rights of free Blacks and “sounded the death
knell for people of color’s claim to citizenship.”127 One law, for example,
made it a crime punishable by imprisonment for a free person of color to
“presume to conceive themselves equal to the whites; … [refuse] to yield to
them in every occasion, and … speak to or answer them disrespectfully.”128

Louisiana was ratcheting up the restrictions because it was smuggling in
and importing enslaved African-descended people as fast as the burgeoning
sugar and cotton plantations could chew them up. As historian Daniel
Rasmussen notes, “Nowhere in America was slavery as exploitative, or
were profits as high, as in the cane fields of Louisiana. Slaves worked



longer hours, faced more brutal punishments, and lived shorter lives than
any other slave society in North America.”129 Those conditions fed into the
brutality of iron collars, facemasks, cowhide whips, and even a Black child
held as a pet to fetch food off the master’s floor.130 Louisiana proudly
epitomized “the horrors of an archaic labor system with the rapacious
efficiencies of capitalism.”131 Not surprisingly, it was also the site of the
largest slave rebellion in North America.

On January 8, 1811, on what was known as the German Coast of Louisiana,
a group of enslaved people led by Charles Deslondes gathered in the rain
and began their thirty-six-mile liberation trek to New Orleans.132 They knew
it was all or nothing. Failed uprisings, like the one a few years earlier in
Pointe Coupée, had a horrific, gory ending—“planters hanged twenty-three
slaves, decapitated them, and nailed their heads to posts.” And that uprising
was stopped before it ever began.133 Deslondes and his throng of insurgents,
which would eventually grow between 150 to 500 strong, were undaunted
and ready. Or so they thought.

The first stop was the plantation of Manuel Andry, who led one of the
militia groups. By the time they were done with their axes, Andry was
gravely wounded and his son dead, the ammunition and weapons that had
been stockpiled for the planters’ militia were raided, and Deslondes and
other leaders had donned the uniforms kept in the basement. The
insurgents’ officers were immediately given the surprisingly few muskets
found on Andry’s property. The “troops” carried farm tools as weapons.
Together, they set out to rally more slaves to the cause and destroy as many
plantations and planters in the process.

As Deslondes’s army of the enslaved moved along the levee, with drums
beating and chants of “On to Orleans!” joyously exclaimed, plantation after
plantation burned. Whites fled in a panic, rushing to New Orleans for
safety. All except François Trépagnier, a slave owner whose contempt for
Black people knew no bounds. He was going to stand and fight. Then he
saw the rebellion coming right at him—“divided into companies, each
under an officer, black men in militia uniforms advanc[ing] toward his
plantation.” He thought his double-barreled shotgun would scare them. He



was wrong. As his plantation went up in flames, one of the leaders, Kook,
began hacking Trépagnier to death. Legend has it that the child whom the
slaver had kept as a dog also swung the ax “exacting final vengeance.”134

By this time, the wounded Andry had sounded the alarm and worked to
gather a group to stop Deslondes’s forces.135 As panicked whites poured into
New Orleans, one carriage after the next piled with whatever possessions
they could grab before the slave rebellion got to them, Claiborne knew that
what passed for a militia in the territory would never stop what was
coming.136 A reckoning. Vengeance. Saint Domingue.137 He called on
General Wade Hampton, whose U.S. troops were away from the city
keeping the Spanish at bay, to come immediately, and Claiborne reached
out to the disinherited Black militia.138

This was a crisis. The crisis he had feared all along. At least five
plantations along the German Coast were in flames, and rumors circulated
that Deslondes’s forces, which had already killed whites, were gaining
numbers as they moved downriver closer to New Orleans. They were only
about twelve miles away. Claiborne understood the moment. Whites were
in serious trouble. The drive for untold profits built on the back of vast
unpaid labor meant that by “1810, slaves constituted more than 75 percent
of the total population, and close to 90 percent of households owned
slaves.”139 In short, whites were outnumbered and they desperately needed
free Black men armed and ready to fight. He also understood, though, that
even while the plantations were going up in flames and the enslaved were
marching to New Orleans, armed Black men, even when defending a
slaveocracy, terrified whites. Claiborne made an executive decision. He
banned sales of “weapons and munitions to any person of color” while he
simultaneously called in the Black militia, asked them to stop the slave
revolt that was headed to New Orleans and to swallow their pride, treat the
fears of the plantation owners as legitimate, and accept white officers to
lead Black troops. Even though the free Blacks’ “relationship with
Claiborne and the territorial legislature was tension-ridden at best,” they
agreed.140

The odds were already against the insurgents. The initial part of the plan
collapsed because Andry’s weapons depot was “nearly empty.”141 Thus,
only one-fourth of the rebels were armed with muskets. And, to compound
the problem, they did not have the right kind of ammunition for their



weapons even as they prepared to take on the combined forces of 460 U.S.
troops, the Black militia, vigilantes, Andry’s militia, and the U.S. Navy.142

This was not going to be the Battle of Teutoburg Forest, where a mighty foe
was bested and stopped. Instead, not “a single white man died in the action;
only a few [were] wounded.”143 On the other hand, the insurgents “were
routed, killed, wounded, and dispersed … Sixty-six were shot or executed
on the spot, seventeen were later reported missing and ‘are supposed
generally to be dead in the woods.’ ”144

Thus, while leniency, forgiveness, and pardons defined the conclusion of
the Whiskey Rebellion, getting “slaughtered without a pretense of justice”
was the gruesome ending to the 1811 Slave Rebellion.145 For Deslondes, the
“dogs got to him first.” Wounded and shredded by canines, he was then
dragged back into the cane fields to be made an example of. The
“militiamen chopped off Charles’s hands, broke his thighs, shot him dead,
and then roasted his remains on a pile of straw.”146

Many of the other insurgents, including Kook, weren’t spared; they were
tried before a tribunal comprised mostly of the plantation owners whose
homes were burned. There was never any doubt of the outcome. “First,”
one observer noted, the militia “cut off their ears, hands, and legs; then the
head is severed from the body and stuck upon a pole passed through his
mouth and carried through the city by two of his black brethren. After this
was done, his head was stuck up at the upper gate of the city.”147 The
severed heads and dismembered corpses were then lined along the road of
the German Coast “as an example to the remaining slaves of what rebellion
would mean.”148

Claiborne breathed a sigh of relief. A replay of Saint Domingue had just
been averted, and for that, he was thankful. The governor noted, in
particular, the role of the Black militia in saving New Orleans. He praised
those men for their “patriotism and bravery.” To the secretary of state, he
extolled their “zeal for public safety” and how they performed their duties
“with great exactitude and propriety.” Another man, Charles Perret, wrote
to the city’s main French-language newspaper also praising the Black
militia. He “singled out seven free men of color ‘who in [his] own presence,
helped to defeat the enemy with indefatigable zeal and intrepid courage.’
”149



Nonetheless, despite a Black militia being instrumental in crushing a
rebellion of enslaved Black people, no amount of zeal, patriotism,
effectiveness, or courage could fully overcome white fears of Black men
with guns. Thus, as the territory entered statehood in 1812, Louisiana’s
“policies … were slightly different than those of the Territory of Orleans,
but no less discriminatory.” The state’s constitution was unequivocal:
“Suffrage was limited to white males,” and the militia would be composed
of the “free white men of this State, [who] shall be armed and disciplined
for its defence.”150

The War of 1812 did little to change this dynamic. In many ways the war
with Britain was just a replay of the dynamics in the American
Revolutionary War. There was a racial war within a war. And the United
States was fighting both simultaneously. As before, the British had
promised freedom to the enslaved in exchange for rising up against
American forces. President Madison “called the British use of fugitive
American slaves to raid the Chesapeake and to organize them into military
units ‘the worst the Enemy may be able to effect against us.’ ”151 But that
was just the beginning of the problem. Because of the aversion to a large
standing army, U.S. forces were “small” and certainly not ready to take on a
major military power. Moreover, “New England virtually boycotted the war,
and the militia”—which the federal government had “placed greater
reliance on,” instead of a traditional army—was reluctant “to fight outside
their own states.”152 Even staying close to home, the militias were stretched
to the breaking point trying to repel an invasion, quell slave insurrections,
and capture fugitive slaves. The dilemma was unwittingly laid out by the
governor of Maryland, who ordered the militia to take on the British but
also take down “the blacks who it appears … have created considerable
disquietude in many sections of the state.” Lieutenant Charles Grandison of
the Georgia militia clearly understood who the dual enemies were: “I feel as
much desire to catch a party of English … as … to catch a gang of run-
away negros.”153

For all the bravado, the states’ militias were usually paper tigers when it
came to an invasion, and the “net result was a series of early military



disasters.”154 The British, for example, had just blown through the Maryland
militia en route to burning down the White House and sending President
James Madison and his cabinet fleeing to Virginia.155 Some contemporaries
derided the militias as “very little better than an infuriated mob” and
“beneath contempt.”156

As the British moved to attack New Orleans, Claiborne recognized, just
as he had with the 1811 slave rebellion, that Louisiana’s militia was not up
to the task. He pleaded with the legislature to relent and recommission the
Black militia.157 A virtual armada was coming, and “free black soldiers
were a military necessity.”158 The legislature finally conceded the point
when it agreed to “consider the use of troops of color” as part of a
strengthened militia bill. But there were numerous caveats and conditions—
criteria that were not applied to white men.159 This militia would “be chosen
from among the Creoles, and from among such as shall have paid a State
tax.” Members also had to own extensive property, and, even with all that,
they were to be commanded by white officers.160 Whereas Blacks had often
thought of and used military service to gain citizenship rights, that was not
going to happen. They were now supposed to “serve their country,” pay
taxes, and put their bodies and lives on the line; but they could not vote,
they could not be officers in command of troops, and, as Claiborne had
ordered during the 1811 uprising, they had even been banned from
purchasing firearms.161

This was an inauspicious beginning for the battle to control the key port
of New Orleans and, as a consequence, the Mississippi River. Claiborne
warned General Andrew Jackson that the free Black militia was less than
eager to participate when there was nothing in it for them. Jackson, whose
job it was to stop the British, was not deterred. He not only promised equal
pay with whites and the respect that any soldier should receive; he then
requested two additional battalions of Black militia to reinforce his troops.
At that, even Claiborne balked. He explained a mindset that had thwarted
him at almost every turn. “They [the legislators] think, that in putting arms
into the hands of men of Colour, we only add to the force of the Enemy.”
That framework revealed that this wasn’t even about the trepidation South
Carolina had at the suggestion of arming the enslaved during the War of
Independence. Arming free Blacks was apparently equally jarring and
unnerving because Black people, in general, were “the Enemy.”



Nevertheless, Andrew Jackson, a slave owner whose focus for now was on
using whatever and whomever was available to defeat the British, continued
to push in the face of this resistance. The legislature made it clear that the
only way it would agree to two additional battalions of Black soldiers was if
the general would “guarantee … they would leave Louisiana … after the
British threat had passed.”162 It was only the presence of British warships on
the horizon that convinced the legislature to finally concede. But, once
again, the condition was that the additional Black troops had to be
commanded by a white officer and “include only those males who
possessed three hundred dollars in real property.”163

Shortly before the decisive Battle of New Orleans, where Jackson’s
three thousand troops, six hundred of whom were free Blacks, took on eight
thousand British and won, the general said “to the colored soldiers: ‘I
expected much from you, for I was not uninformed of those qualities which
must render you so formidable to an invading foe … But you surpass my
hopes.’ ”164 Yet, that praise meant nothing. At war’s end, the ideological and
narrative power of “a white man’s republic defended by white arms” held.
In Louisiana, General Jackson sent this elite group of men in the Black
militia out into the swamplands as a labor battalion to do the work that
white militiamen refused to do.165 Similarly, “Afro-American soldiers who
risked their lives for the United States” in battles from Lake Erie to
Mississippi “were rewarded with a summary dismissal from armed service
because of their race.”166

From the Louisiana Territory’s very inception as an American domain,
Thomas Jefferson was adamant that only “white inhabitants would be
granted citizenship ‘on the same footing with other citizens of the US.’ ”167

The subsequent state constitution was also clear that this was about white
male citizenship—the right to vote and the duty to serve in the militia.
Blacks, on the other hand, were trapped in that netherworld of rightlessness.
As the United States gained control of Louisiana, whites stripped the Black
militia of its official standing, blocked access to the cache of publicly
funded weapons, and, when compelled because of a slave revolt and then a
British invasion to reconstitute the best-organized and -trained militia in the



area, dismantled its command structure and required white officers. The
Second Amendment’s well-regulated militia simply could not countenance,
include, or embrace Black men. Being part of the militia “reflect[ed] … the
idea that citizens had a duty to participate in the governing of the
country.”168 But as the free Black militia’s existence demonstrated,
citizenship was further and further out of reach. By 1830, in fact, an act by
Louisiana’s legislature “defined militia service as the duty of ‘every white
inhabitant,’ ” and in 1834 the Black militia was officially disbanded.169

It wasn’t just about the right to a well-regulated militia. The “right to
bear arms” was not a right at all. The ongoing push to further disarm Black
people was relentless. Even when calling upon the Black militia to save
New Orleans from Deslondes’s slave revolt, Claiborne had banned all gun
and ammunition sales to people of color, including free Blacks. In Virginia
by 1832, “free Negroes [were] not to carry firelocks of any kind, under
penalty of thirty-nine lashes.”170 Florida passed a law in 1833 that allowed
white citizen patrols “to seize arms found in the homes of slaves and free
blacks,” and those caught trying to bear arms could be “summarily
punished” with up to “thirty-nine strokes on the bare back” all “without
benefit of a judicial tribunal.”171 A white abolitionist and newspaper editor
in Baltimore “decried how the deprivations brought about by black laws
were also denials of citizenship,” including the affront that “a free negro
cannot keep a gun.”172 And while the 1846 Nunn decision by the Georgia
Supreme Court overturned a law that banned handguns because the Second
Amendment protected a “right of the whole people, old and young, men
women and boys … to keep and bear arms of every description,” that
decision, despite its supposed expansiveness, did not invalidate an 1833 law
that prohibited “any free persons of colour in this state, to own, use, or carry
firearms of any description whatever.” Georgia’s 1833 law matched ones in
Tennessee, Arkansas, and Florida, which also limited arms to “free white
men.”173 Between 1842 and 1850, Texas “prohibited slaves from using
firearms altogether.” In 1852, Mississippi included free Blacks in its ban,
which already included the enslaved.174 North Carolina’s statute required a
yearly renewable license issued by the Court of Pleas for any “ ‘free negro,
mulatto, or free person of color’ to ‘wear or carry about his or her person,
or keep in his or her house, any shotgun, musket, rifle, pistol, sword,
dagger, or bowie knife.’ ”175 Statute after statute barring ownership or even



the use of weapons, unless approved by whites, made this right, even for
free Blacks, race-contingent and conditional.176

Decades later, W. E. B. Du Bois would ask, “How does it feel to be a
problem?” The Negro problem.177 Antebellum America certainly felt
besieged by it.178 Slave revolts, especially those by Denmark Vesey and Nat
Turner, continued to roil the South. Despite the hard-core consequences of
decapitated heads on poles, public hangings, and show trials, nothing
seemed to work. The defiance remained strong. In his Appeal, David
Walker boldly stated, “One good black man can put to death six white men.
And I give it as a fact, let twelve black men get well armed for battle and
they will kill and put to flight fifty whites.”179 During the six years before
the Civil War, “there were reports of slave conspiracies and revolts in
Maryland, Virginia, the Carolinas, Georgia, Florida, Arkansas, Alabama,
Louisiana, Texas, Kentucky, Missouri, and Tennessee.”180

America was also racked with repeated sectional crises. As U.S.
territory expanded from sea to shining sea, the South insisted on slavery
growing with it. The North resisted. And, in that resistance, Congress
quickly became a virtual “field of blood” as Southern senators and
representatives were determined to bully, beat, and bludgeon their
opponents into submission.181 One of those concessions, the Missouri
Compromise, eventually led to the horrors of Bleeding Kansas, where
slavery’s proponents launched a war of terror to try to force the state to join
the slaveocracy.182 Then, President James Knox Polk annexed slaveholding
Texas into the Union, precipitating a war with Mexico that would
eventually exacerbate the rising sectional tensions.183

The intensifying ill will between the North and South was further fueled
by the problem of runaway slaves. Despite a clause in the Constitution and
the subsequent enabling legislation, the Fugitive Slave Act of 1793,
Northern states crafted statutes that defied the law, “interfered with slave
recapture and exposed manhunters to assault and kidnapping charges.”184 It
was that initial ineffectiveness and state interference that had prevented
someone as powerful as George Washington from recapturing his wife’s
runaway slave, Ona Judge, who fled the Executive Mansion on May 21,



1796, and thwarted Washington at every turn.185 Even the Supreme Court’s
“bombshell” 1842 Prigg decision, that ruled states cannot impede the
capture of a fugitive slave, did not end resistance to federal law. The North
simply responded with a slew of new legislation “forbidding states to
cooperate in the rendition of fugitives”; essentially saying, “Do your own
dirty work. We won’t help.”186 Henry Clay of Kentucky had had enough. He
“stomped to the floor of the United States Senate in 1849 to rant that ‘it
posed insecurity to life itself for slave-owners to cross the Ohio River to
recover fugitives.’ ”187

The South insisted that federal law was supreme and it was time for the
North to act like it. With the barely veiled threat of secession hanging in the
air, Southern congressmen blustered and bullied until they secured passage
of the Fugitive Slave Act of 1850. This was a law with teeth and venom.
Northern states could no longer abstain or refuse to help slave hunters
capture those who escaped human bondage. If officials refused to provide
support to, as Frederick Douglass called them, the “bloodhounds of
American slavery,” then the sanctuary state had to compensate the slave
owner for the loss of property.188 In short, the North was either going to pay
by providing the manpower to track and hunt down those who refused to be
enslaved or by opening up the state treasury and filling the coffers of
plantation owners. Moreover, the law challenged the way Northern states
viewed themselves. Although Blacks had enormous difficulties in places
like New York, still, freedom, even if it was a veneer, was essential to the
way states above the Mason-Dixon Line defined what had made them
distinct and, yes, better than those below it.189 The Fugitive Slave Act of
1850, however, now made Northern states active, complicit participants in
upholding slavery, in denying freedom.190 That reality did not sit well.
Equally abhorrent, the Fugitive Slave Act gutted due process. Those who
were caught by the slave hunters had no rights whatsoever to proclaim their
freedom. Only the slave catchers and slave owners had any standing in
court. And with a bounty on virtually every Black head, it made no
difference to slavery’s bloodhounds whom they manacled and dragged into
human bondage. Thus, it wasn’t just about re-enslavement of fugitives; it
was about the wanton, encouraged enslavement of free Blacks, too.

The 1850 Fugitive Slave Act was supposed to be part of a sectional
compromise that would keep the United States actually united. Instead, it



was a law that was so hated that the seams in the American fabric began to
visibly tear apart.191

The Fugitive Slave Act of 1850 convinced many in the North that
genuine compromise with the South was impossible because it came at the
expense of cherished values and governance. Meanwhile, it emboldened
those in the South. They saw how even the revered Daniel Webster of
Massachusetts bowed down and worked to wrangle enough votes to put the
act through. Southerners were convinced that Slave Power, the
disproportionate influence of the South in national legislation and affairs,
would now rule unencumbered by Northern sensitives.

And it steeled the resolve of Blacks who knew that the moral suasion of
abolitionism was no match against the evil that created the Fugitive Slave
Act of 1850.192 The brutal reality of turning the entire United States into a
slave catchers’ paradise meant that Blacks had very few places to run; they
were going to have to stand and fight and defend themselves “with the
surest and most deadly weapons, including bowie knives and revolvers.”193

Frederick Douglass clarified that the only way to make the Fugitive Slave
Act dead law was to have “half a dozen or more dead kidnappers carried
down South.”194 He recommended a “good revolver, a steady hand and a
determination to shoot down any man attempting to kidnap.”195 Robert
Purvis, a Quaker who had previously been an abolitionist adverse to
violence, said, “Should any wretch enter my dwelling … to execute this law
on me or mine, I’ll seek his life and I’ll shed his blood.”196

That’s exactly what happened in Christiana, Pennsylvania, in September
1851. Maryland slave owner Edward Gorsuch, along with his son
Dickinson, nephew Joshua, and U.S. marshal Henry Kline and his posse,
had landed on William Parker’s doorstep to retrieve, as Gorsuch said, “his
property”—enslaved men who had run away and were hiding in the house.
Parker, himself a fugitive slave, was defiant. It was common knowledge
what happened to runaways. They were “ ‘run down and attacked by dogs,
dragged through the woods on a noose attached to a horse, beaten with
sticks, cut with whips, stapled to the floor of a cabin while a mob gathered
outside’ eager for a lynching.” The slave owners didn’t “mind having them
kind o’ niggers tore a good deal … [because] it makes the rest more afraid
to run away.” That’s what awaited the men who had fled Gorsuch’s wheat
farm in Maryland. Parker was having none of it. He scoffed at these



“barbarous and inhuman monsters” using a vile law that had “converted the
old State of Pennsylvania … into a hunting ground.” Kline tried to cow
Parker into submission. “I am the United States Marshal,” he said, thinking
that brandishing that authority would get the man to step aside to let the
slave catchers into the house. Parker was not impressed. He told the
lawman that if he came any closer, he “would break his neck.”197

Edward Gorsuch was stunned by the defiance and Kline’s inability to
just make Parker comply. The slave owner threatened to go up the stairs and
drag “his property” out of there. Parker coldly explained, “See here, old
man, you can come up, but you can’t go down again. Once up here, you are
mine.” Gorsuch then threatened to burn the house down with them in it.
Parker’s wife, Eliza, sensing the full scale of the danger, ran into the garret
and blew the horn, which was the warning signal for the Black Self-
Protection Society, a community self-defense committee, to grab whatever
they could lay their hands on to fight, because the slave catchers were far
too close and hunting. Two of Gorsuch’s men, surmising that Eliza’s
trumpet blast was a call to arms, immediately climbed the tree outside the
house, aimed their guns at her, and began shooting. As the bullets whizzed
by, she ducked down and kept blowing, blowing, blowing.198

The Battle at Christiana had officially begun. By the time it was over,
Kline, the U.S. marshal, had run for his life, terrified by the sight of eighty
members of the self-defense committee armed with muskets, corn cutters,
pitchforks, axes, clubs, and anything else they could use as a weapon
coming right at the slave catchers. Gorsuch, however, refused to flee. “I will
have my property, or go to hell,” he bellowed. He fired at Parker. And
missed. Before the slave owner could get off another round, Parker knocked
the gun out of his hand. At that moment, one of the slaves Gorsuch had
planned to haul back to Maryland, Samuel Thompson, began to pistol-whip
the man until he was sprawled out in the mud. Lifeless and bloodied. Joshua
and Dickinson Gorsuch didn’t escape either. They both were severely
wounded.199

As the Gorsuch men lay there dead or bleeding, Parker and the fugitive
slaves knew they would immediately need to flee Christiana. They ended
up hundreds of miles away on Frederick Douglass’s doorstep in Rochester,
New York. The firebrand abolitionist had heard what happened in
Pennsylvania and knew that, with a white man dead at the hands of Black



folk, law enforcement would not be too far behind. Douglass mobilized his
network, found a steamer headed for Canada that night, and managed, with
fifteen minutes to spare, to safely get all the fugitives aboard. Just before
the gangplank was raised, a grateful Parker turned a prized possession over
to his old friend Douglass: “the revolver that fell from the hand of Gorsuch
when he died … as a token of gratitude and a memento of the battle for
liberty at Christiana.”200

While Parker and the others were safely on their way to Canada—where
his wife, Eliza, would join him shortly—authorities had rounded up half
those who “came to Parker’s aid,” including five whites, and charged them
with treason.201 Castner Hanway, a Quaker who had refused to help Kline,
was ostensibly the first defendant. But it was really the Fugitive Slave Act
of 1850 that was on trial.

In his opening statement, the prosecution acknowledged that many saw
the law as “obnoxious,” but it was the law, nonetheless, he said. And
Hanway had been asked by an agent of the U.S. government to help uphold
that law, and the defendant refused. That refusal, the prosecution contended,
was treasonous.202

The defense attorney, Theodore Cuyler, mocked that idea. Treason, he
said, is “levying war against the United States.” And, he continued, the
prosecution is asking the jury to believe that a Quaker, “mounted on a sorrel
nag,” supposedly led a mob “armed with corn-cutters, clubs, and a few
muskets” to wage war against the United States. It was only, he relayed
dripping with sarcasm, through the grace of “God that our Union has
survived the shock.” What this case was really about, he circled around to,
was that “a band of miscreants … professional kidnappers” had terrified the
Black community in Pennsylvania by committing a “series of lawless and
diabolical outrages.” Hanway, however, was no miscreant. He was no
kidnapper, which is exactly what Kline wanted the Quaker to become.
Cuyler made the point: Fugitive Slave Act or no, “you cannot make active
slave catchers of any respectable men in Pennsylvania, even by threat of the
gallows.”203 Cuyler had painted a stark picture of the Fugitive Slave Act as
lawless, diabolical, and something that no decent, respectable person would
get near even when faced with execution.

On the stand, Kline, the U.S. marshal, guided by the prosecutor, then
walked through what happened that day in September. How he had a



warrant, how he asked Hanway to help execute this warrant to retrieve
Edward Gorsuch’s runaway slaves, and how there were twenty to thirty
Black people armed “with their guns loaded” and coming to stop him, the
U.S. marshal. Hanway’s response, Kline continued, was that “the colored
people had a right to defend themselves.” The prosecutor asked Kline to
repeat what he’d just said. He did. “Colored people had a right to defend
themselves.” Adding that when he explained the Fugitive Slave Act, the
mandate to help, and the penalties for not doing so, Hanway’s response was
“he did not care for any act of Congress or any other law.”204 At that, the
prosecutor was sure that he had extracted all he needed to gain a conviction.
The defendant knew the law, “obnoxious” as it may be, and he refused to
obey it.

The judge, in his instructions to the jury, however, didn’t talk much
about treason. Instead, he focused on the hellscape that the Fugitive Slave
Act had created for Black people. They were, he said, just trying “to protect
one another from what they termed kidnappers.” Slave catchers, the judge
told the jury, had invaded homes and snatched people away, and it didn’t
matter if they were “a free man or a slave.” This “odious” business, spurred
by the greed of rewards, had driven Blacks to “resist … aggressions.” But,
he continued, there is “no evidence of a conspiracy … to levy war against
the United States.” This wasn’t about treason; this was about a law that
compelled Blacks to defend themselves. With those instructions, the jury
found Hanway not guilty. In fact, after that clear repudiation of the Fugitive
Slave Act, no one was ever convicted for Edward Gorsuch’s death or the
wounding of his son and nephew.205

Christiana seemed to signal that Blacks had the right to self-defense, but it
actually signaled something much more complex. That right was heavily
dependent on a confluence of interests where Blacks and whites were in
agreement on the enemy. For example, when two Blacks and two whites
burst into a courtroom in Boston in 1851 to free a fugitive slave and get him
safely to Canada, they, like Castner Hanway, were found “not guilty” of
violating a law that angered many in the North.206 The joint anger at the
Fugitive Slave Act was an outlier, however, that gave the illusion of a right



to self-defense for Black people. The bitter truth was articulated in 1831 by
Attorney General Roger Taney in a legal opinion to an official in South
Carolina. Taney wrote that free Blacks “are permitted to be citizens by the
sufferance of the white population and hold whatever rights they enjoy at
their mercy.”207 This understanding of rights as predicated on whiteness and
white benevolence affected even those who weren’t Black but appeared to
have a Black-driven agenda. Elijah Lovejoy, a white abolitionist in Illinois,
had his printing press destroyed multiple times by angry white mobs. In
1837, they came to burn it down again. He’d had enough. He got his gun,
but the mob got to him first and shot him dead. His assailants, although they
were the aggressors, potential arsonists, and actual murderers, were found
“not guilty.” Lovejoy, while just trying to protect himself and his property,
clearly did not have the right to self-defense. Worse yet, some of his allies
in the abolitionist movement blamed him for his own death, surmising that
“the mob would not have killed Lovejoy if he had not taken up arms.”208

This phenomenon, played out on a larger scale in an 1841 attack on a
Black neighborhood in Cincinnati, Ohio, reflects how ephemeral and white-
dependent the right to self-defense for Black people is. The melee in
Cincinnati also, as with Lovejoy’s in Illinois, reveals the irrelevance of
being armed or unarmed, because the key variable in the way that the
Second Amendment operates is not guns but anti-Blackness.

In late summer 1841, a series of altercations between a handful of
whites and Blacks, heavily influenced by ubiquitous rumors of Black men
assaulting an unidentified white woman on a city sidewalk, led to a full-on
riot where white mobs converged on the Black community to burn it down
and kill as many as possible. Blacks, however, had armed themselves, and
as the mob of nearly 1,500 descended on their neighborhood, the self-
defense squad took up positions and began firing. The mob fell back. Then,
enraged at the temerity of Black people for being armed and for refusing to
just die, the white mob attempted another assault. Again, a volley of gunfire
repelled the attackers. Now beyond enraged, the “crowd returned …
bringing with it a six-pound cannon, and the battle ensued.” Finally, city
authorities intervened. But their solution was not to round up the mob
leaders and cannon haulers; instead, police disarmed the Black community,
hoping that would calm the fears and nerves of whites. It didn’t.
Disarmament left Blacks “naked to whatever indignities private parties



might heap upon them and dependent on a government either unable or
unwilling to protect their rights.” The slaughter began. Historian Carter G.
Woodson describes a “cowardly” assault as if by “savages” hunting
defenseless prey.209

The carnage in Cincinnati provides another insight into the irrelevance and
the malevolence of the Second Amendment for Black people’s right to self-
defense. It didn’t matter to officials that whites had stormed into the Black
neighborhood to burn it down and kill whoever lived there. Instead, all the
authorities saw were Black people with guns and identified that (and not the
white mob hauling a cannon, intent on committing mass murder) as the
problem. The right to self-defense, therefore, was and is no firewall to
prevent the attempted annihilation of Black neighborhoods.

Meanwhile, confronted with the widespread bloodshed, the authorities’
solution, unilateral disarmament, left Blacks in Cincinnati totally vulnerable
to whatever violence and deprivation could and would rain down on
them.210 The Second Amendment was no shelter in this storm. Armed for
self-defense or disarmed for self-preservation, whites were the arbiters of
Black rights and Black safety. And if they deemed it necessary, the killing
of free Blacks and the destruction of their communities were not far behind.
Indeed, white mobs attacked Black communities in Providence (1831), New
York (1834), Boston (1843), and Philadelphia (1849) with ferocious
abandon.211 Providence, for example, was a four-day assault on a Black
neighborhood that authorities eventually tried to stop by having the militia
fire blank cartridges at the white mob. That, of course, did not work. The
mob kept coming. The governor had to call in 130 troops on the fourth day
to actually battle whites on the streets of the city.212

As bad as it was for free Blacks, the enslaved had it even worse. The
numerous slave codes that forbid the simple act of self-defense emphasized
how those held in human bondage had no legal standing to protect
themselves against white violence.213 In 1855, just a few years after
Christiana, an enslaved teenager, Celia, killed her master. She knew that she
had to. Over the span of five years, since virtually the first day he bought
her, he had raped her. Repeatedly. She told him to stop. Her demand to



protect her own body, though, was irrelevant because Celia was his property
and he was going to do to her what he wanted. He slithered in one night to
take her again, and this time she bludgeoned him to death. She claimed self-
defense. The state of Missouri said it was murder and sent her to the
gallows.214

Saint Domingue, Gabriel’s Rebellion, and the 1811 slave revolt, as well as
Denmark Vesey and Nat Turner, affirmed and reified the foundational fear
of Black people. That fear required white safety above all else, and the
solution was to continue to whittle away at whatever concept of rights and
access to weaponry that Black people—enslaved or free—had. A series of
laws and actions thus established that Black people did not have the right to
bear arms, the right to a well-regulated militia, or the right to self-defense.
Gun control laws, to be clear, were everywhere in antebellum America.
Indeed, “the South was the gun control center of the United States as local
governments tried to lessen the violence among whites that seemed to
dominate the region.”215 But the laws targeted at Black people that banned
or severely limited access to weapons, carried racialized criteria and
punishments. Even a court ruling that overturned a handgun ban in Georgia
did not invalidate a law prohibiting Blacks from possessing any type of
firearm.

In some ways so much of the turmoil in antebellum America was about
the still-ambiguous legal status of free Blacks, who refused to abide in the
“halfway” land of denizen. If some were citizens, perhaps, that could begin
to break the stranglehold and the fear. And so, Blacks kept pushing.216 The
answer was supposed to be settled by a landmark Supreme Court decision
in 1857 that would stretch Taney’s initial “at-the-mercy” of whites’
articulation of citizenship to America’s breaking point.

The question of Blacks’ citizenship rights had already cascaded through
laws about naturalization and the militia into excluding them from carrying
the mail, designating that only whites could be elected to public office in
Washington, D.C., and denying a U.S. passport to Blacks because, as
Attorney General William Wirt wrote in 1821, free Negroes “cannot be



regarded, when beyond the jurisdiction of the Government, as entitled to the
full rights of citizens.”217

In 1857, Chief Justice Taney was ready to definitively address whether
they were citizens and had any rights when they were in the jurisdiction of
the U.S. government. The question before the court was, Could someone
who was enslaved gain freedom and, thus, citizenship rights by living in a
“free soil” state like Illinois and Wisconsin as Dred Scott had done?218

President James Buchanan, who behind the scenes helped engineer the
decision, wanted the type of rock-solid ruling that would defuse the
sectional crisis and stop the drive toward civil war.219 Taney tried to deliver.
The chief justice’s opinion in Dred Scott v. Sandford (1857) asserted in a 7–
2 decision that Blacks, including free Blacks, had never been considered
citizens of the United States. Not in the founding documents. Not in the
initial discussions and laws of Congress such as the 1790 Naturalization Act
or the 1792 Militia Acts. Nor by the attorney general and the secretary of
state, who refused to issue passports to Blacks because they “were not
citizens of the United States.”220 If Blacks were citizens, he wrote, they
would have the right to “enter every other state whenever they pleased …
hold meetings on political affairs, or, worse to ‘keep and carry arms
wherever they went.’ ”221 But because they are not now, have never been,
and never will be citizens, he asserted, they don’t have any rights “that a
white man is bound to respect.”222

Buchanan hoped that this clarification would quell the sectional divide.
It didn’t. Instead, the Dred Scott decision heightened the crisis that was
evident with the Fugitive Slave Act of 1850. Abolitionists mobilized.
Slaveholders mobilized. And the United States hurtled toward the Civil
War, which, in the end, left over six hundred thousand dead, more than four
hundred thousand wounded, and four million enslaved people now freed.223

The end of chattel slavery should have made the difference. Even
citizenship should have made the difference. But it didn’t. Because as the
years after the Civil War would make clear, “the core of white supremacy
was not chattel slavery, but antiblackness.”224 And that is the foundational
root of the Second Amendment.



 

Three

The Right to Kill Negroes

Freedom was right there, hanging by the barrel of a gun and ink on a piece
of paper. For nearly five hundred thousand free Blacks and four million
people who were no longer enslaved, this could have been the moment
when they stepped fully into the protection and rights of American
citizenship.1 But that was not going to be. It couldn’t be, with the Second
Amendment a flashpoint as Black people asserted their right to bear arms,
the right to a well-regulated militia, and the right to self-defense—and
America responded with its right “to kill Negroes.”2

That pathway to fractured citizenship was built by the battered but
defiant Confederacy, President Andrew Johnson’s unvarnished hatred of
Black people, and the equivocation of the North about the rights and place
of African Americans. The result was a nation half-heartedly trying to
“build an egalitarian society on the ashes of slavery.”3 And those ashes,
when mixed with the rivers of blood from Black people who thought
citizenship would come through military service, who believed that they
had the right to self-defense, and who hoped, after the Civil War, that they
were now Americans, hardened into nearly impenetrable barriers.

Andrew Johnson, who ascended to the presidency after Lincoln’s
assassination, was instrumental in sabotaging efforts to craft a political and
legal environment in which the formerly enslaved and free Blacks could



live fully. He pardoned many leaders of the Confederacy, welcomed those
unrepentant rebels into their old positions in state government, and did not
wince as they drafted new constitutions, such as Louisiana’s, that boldly
stated, “We hold this to be a Government of white people, made and to be
perpetuated for the exclusive benefit of the white race.” And perhaps even
more important, the state’s new Constitution affirmed the founding
principle “that people of African descent cannot be considered as citizens of
the United States.”4

Johnson was also unfazed, as his emissary Carl Schurz reported in late
1865, on the miles and miles of recently butchered Black bodies hanging
from trees, lying in ditches, and clogging roadways. Dismembered limbs
strewn everywhere. Severed ears dotting the landscape. Burning and
decomposing flesh making it almost impossible to breathe. While Schurz
was clearly rattled by the way “murder stalks … and revels in undisputed
carnage” in the South, Johnson had no qualms whatsoever about this “slow-
motion genocide.”5

The president was also unconcerned about the rise of Black Codes
promulgated by those new-old governments in the defeated South. These
laws were “an astonishing affront to emancipation” and were designed to
regain control of Black people’s labor and lives.6 The Black Codes required
African Americans, under the threat of criminal penalties including being
auctioned off to work on a plantation, to sign unbreakable annual labor
contracts. The law also banned the freedpeople from any other jobs except
as agricultural workers and domestics, unless with written approval by a
judge or the mayor of the town. Blacks still weren’t allowed to testify in
court against whites, which meant there were no consequences or legal
remedies for the rampant, unchecked violence that had led to thousands of
African Americans being lynched after the Civil War.7

And to ensure that Black people, who had tasted freedom, would be
defenseless against this seismic push back into a state of neo-servitude and
subjugation, they were also, just as in the days of slavery, banned from
owning weapons. Florida’s legislation, for example, forbid “Negroes,
mulattos, or other persons of color from possessing guns, ammunition or
blade weapons” without getting the approval of whites in authority. For
those caught with a weapon, the punishment was a public whipping up to
“39 stripes.”8 Similarly, Alabama, Mississippi, and South Carolina made it



“illegal to sell give or rent firearms or ammunition of any description ‘to
any freedman, free Negro or mulatto.’ ”9 In Louisiana, Blacks couldn’t even
carry a weapon.10

African Americans countered by petitioning, insisting, and demanding
that they now had Second Amendment rights. The bulletin of the African
Methodist Episcopal Church explained that the “freedmen … have as good
a right to keep firearms as any other citizens.” A Black newspaper in
Georgia went one further and laid out that not only did the formerly
enslaved have the right to bear arms under the Second Amendment, but that
no one had the right to strip them of their guns simply because they were
Black, thereby “placing them at the mercy of others.”11

But that simply wasn’t so. That amendment was not designed to help
them. Its inclusion in the Constitution was to ensure a role for militias to
control the enslaved. The defeat of the Confederacy, despite all the elegiac
language about “a new birth of freedom,” had not changed the meaning or
the goal of the Second.12 The anti-Blackness that undergirded slavery, that
had made it possible, and that sustained it for centuries still remained strong
and unrepentant in post–Civil War America.13 And the hard-fought-for
change in the legal status of Black people could not scramble the DNA, the
operating principles of anti-Blackness.

As the terror and butchery Schurz described rained down on the
freedpeople, as controlling the labor of the once enslaved became the
leitmotif of the post-antebellum regimes, and as states, local governments,
and “petty plantation tyrants” demanded Black disarmament, it appeared
that African Americans, despite their protestations of the right to bear arms,
had “little chance of self-defense.”14 But they did not give up. While
petitioning federal agents for help, Blacks tried to hold on to their guns,
knowing the horrific penalties that awaited them for doing so but also well
aware of the consequences of relinquishing the only thing that stood
between them and the barbarism of re-enslavement by another name.15

Yet for all that courage, they knew they were outgunned and needed
support. Their petitions to Congress and other federal officials asking for
help were full of pain and dread, with just a shred of hope. “In a November
1865 letter to Major General Steadman of the Union Army, 125 freedmen in
Columbus, Georgia, begged federal troops to stay in the city: ‘We wish to
inform you that if the Federal Soldiers are withdrawn from us, we will be



left in a most gloomy and helpless condition. A number of Freedmen have
already been killed in this section of country; and … we have every reason
to fear that others will share a similar fate.’ ” They pleaded with the federal
government “not to leave [them] to the tender mercy of [their] enemies—
unprotected.”16

Black soldiers, in particular, heard the call and intervened. Lincoln had
originally forbidden African American enlistment in the Union Army,
hoping to not antagonize the border states into joining their Southern
kinfolk in waging war against the United States.17 But the impending reality
that victory might take years and that every able-bodied man was needed to
fight, coupled with the unrelenting pressure from Blacks to join in this
struggle against the most powerful slaveholding society in the world, led
Lincoln to relent. With the 1862 Militia Act and the subsequent
Emancipation Proclamation, African Americans had once again joined the
ranks of the military and would eventually make up 10 percent of U.S.
forces.18 Frederick Douglass understood early on what this meant. He
keenly observed, “Once you let the black man get upon his person the brass
letters, ‘U.S.,’ let him get an eagle on his button, and a musket on his
shoulder and bullets in his pocket, and there is no power on Earth which can
deny that he has earned the right to citizenship in the United States.”19

African American soldiers were determined to fully embrace that
citizenship and, in doing so, protect the freedpeople who were being Black
Coded and butchered back into slavery.20 The soldiers’ mission to protect
the nation’s most vulnerable against the violence of traitors did not go
unnoticed. Nor was it appreciated.

Black soldiers’ determination to quell the savagery that had engulfed the
old Confederacy was met with an unalloyed sense of outrage by many
white Southerners. The very existence of Black troops was simply “galling”
and “infuriating.” But that air of intense pique was heightened now as they
served as an occupying army in a barely defeated land. A prominent man in
Louisiana saw African American troops, “who comprised most of the
occupation forces [as] … arrogant and overbearing, and their presence,” he
was certain, “encouraged freedpeople to break their contracts, quit the
plantations, rob and steal, and congregate in the towns in a state of idleness.
‘Their very presence demoralizes the negroes for all purposes of useful
industry,’ ” he asserted.21 A white woman in Nashville recalled in horror the



sight of a “brigade of negroes uniformed and equipped [that] paraded our
streets to day. Oh how humiliating,” she exclaimed. Beyond humiliating,
however, was the frightening possibility, she continued, that these “niggers”
were being trained “in our midst to kill and destroy” whites.22

Her sentiment was echoed in refrain after refrain, complaint after
complaint. While many white residents in the defeated Confederacy
acknowledged that there was violence and bloodshed throughout the South,
the rejoinder was that this was a problem beyond the ability of Black
soldiers to solve. The overall sense was that “blacks were not respectable
soldiers capable of keeping order—they were a degraded mob hell-bent on
race war and anarchy.”23 From there it was just a small step to the bête noire
of Saint Domingue. Black men, with military skills and guns, some
Southerners claimed, were “hoping to initiate a Haitian-style race war.”24 In
South Carolina, “the impression prevailed that a war of extermination was
about to begin … that the blacks had risen with arms … and that the white
people were in danger.”25

From every corner of Louisiana, and from every state in the former
Confederacy, whites justified strong measures by citing the threat of
organized violence by the freedmen, which threat the presence of Black
soldiers, they claimed, was exacerbating. “The colored troops manifest
great malignity toward the white population … [and] are instigating the
former slaves of the country to deeds of insurrection and Massacre.” As
1865 drew to a close, rumors abounded that Blacks would rise up during the
Christmas holidays, murder the whites, and seize their lands. In Caddo and
Bossier Parishes, to the north of Natchitoches, militia companies scoured
the plantations in search of firearms in the hands of freedmen. Forcibly
entering Black homes, they confiscated any weapons they discovered.26

The presence of Black troops was destabilizing, especially because the
aura of authority and power they carried directly contradicted the
stereotypes of African Americans as “shaggy, slovenly creatures … not far
removed from the primitive days of savagery.”27 Then there were those
other African Americans who may not have been actual soldiers, a North
Carolinian noted, but who carried themselves as if they were and had only
one goal: “a general massacre of the white population.” He complained,
“Nearly every Negro is armed not only with a gun [long gun], but a
revolver,” and, worse, there are meetings “of a thousand or two Negroes



every other Sunday, with Officers and Drilling.” He concluded, that this
was “a serious matter.”28

White Southerners, thus, explained to federal officials that the violence,
the chaos, and the turmoil that defined the Old Confederacy immediately
after the Civil War were not about the refusal to accept defeat, the inability
to acknowledge that those whom they once enslaved were now marching in
military uniforms with arms through the streets, or the fact that African
Americans resisted mightily implementation of the Black Codes. The real
source of the problem, whites explained, was the presence of Black troops.
Just “the sight of Negro troops stirred the bosoms of our soldiers with
courageous madness,” the Southerners explained.29 If only “they could be
removed,” one man pleaded with Andrew Johnson, “we would have peace
and good order at once and thereby put down much prejudice against the
negro.”30

This was both a perversion of the truth and a perverse truth. The “ending
of prejudice against the negro” was not going to happen simply because
Black troops would be removed. In fact, soldiers, Black and white, had had
to intervene on multiple occasions to stop the locals from trying to kill or
disarm the freedpeople.31 In other words, the presence or lack of presence of
Black troops was not the catalyst for repeated attempts to commit mass
murder. The “peace” that the unreconstructed rebels wanted, instead, was
Blacks’ quiet subjugation, a willingness to be owned in a post-slavery
society. An acquiescence to white supremacy.32 What they got was defiance.
“They come into town on Sabbath Days,” complained one Mississippi
planter, “parading Colts, navy sixes, and large knives, and with an air of
defiance to God, man and the law.”33 It was societally blasphemous. The
racial line between citizens and noncitizens was one that far too many
whites, even in Congress, did not want breached. Yet Blacks kept trying.
Democrats in Washington, D.C., “repeatedly identified American
nationality with ‘the Caucasian race,’ insisted that the government ‘was
made for white men,’ and objected to extending the ‘advantages’ of
American citizenship to ‘the Negroes, the coolies, and the Indians.’ ”34

“Peace,” on those terms, was not attainable. So while many Southern
whites offered a perversion of the truth, putting the onus and responsibility
for the violence on African American soldiers, the perverse truth was that,
because of anti-Blackness, the very existence of African American troops



was the affront to white supremacists, the abomination. And the assumption
that Black soldiers bred defiance and a sense of citizenship in African
American civilians was equally appalling and unacceptable. “Mississippi
minister Samuel Agnew exhibited the worry of many Southerners, writing
in late 1865 that blacks … were now demanding that they had ‘equal rights
with a white man to bear arms.’ ”35

Andrew Johnson, a Democrat and a former slave owner from Tennessee,
bristled at the thought. His presidency was bound up in ensuring that the
guiding principles of Dred Scott remained untouched. Slavery, of course,
was abolished, but that most certainly did not mean that the freedpeople had
rights, certainly none that the U.S. government was going to uphold.36 He
had told Frederick Douglass as much in a heated exchange at the White
House. Douglass demanded Black suffrage and that African Americans had
“their rights as citizens” and must have their “equality before the law”
respected and enforced. Johnson could not believe it. He raged about being
lectured to by the likes of Frederick Douglass, a man whom the president
considered “just like any nigger … [who] would sooner cut a white man’s
throat than not.” How could someone like that, Johnson bellowed, have the
audacity to “talk about abstract ideas of liberty” without admitting that if
Black people actually had that kind of freedom, it would surely start a “race
war”? What Blacks really needed, the president continued, was not voting
rights or rights equal to those of white men, but to be sent out of the United
States and colonized in some far-off land.37

Clearly, there was no protection for Black people emanating from the
White House. Rather, by mid-1866, Johnson saw to it that Black troops
were removed from the interior of the South and sent to outposts on the
coast. Then, by January 1867, the expulsion was complete and there were
no African American soldiers stationed in the Old Confederacy.38

The Radical Republicans in Congress had a different vision of what post–
Civil War America could be. Even before the war ended, they had already
drafted and passed the Thirteenth Amendment, which abolished slavery and
was ratified in December 1865.39 Then, seeing the recalcitrance of the
Southern governments and the widespread bloodletting, it was obvious how



untenable it was to suggest that the only right Blacks had was the right not
to be enslaved. Even a Democrat, Congressman William Holman from
Indiana, remarked that freedom from slavery was a “miserable idea of
freedom.”40

Congress agreed and passed the 1866 Civil Rights Act, which for the
first time laid out the foundational principle of born-in-the-USA citizenship.
In other words, no longer was whiteness the gateway to becoming a citizen
of the United States. Just being born in America was enough. Johnson, of
course, vetoed the bill. But Congress, for the first time in American history,
overrode a presidential veto and, as it would turn out, would have to do so
again and again. There was the Freedmen’s Bureau Bill of 1866, which
provided schools and labor contract support for all those left homeless or
impoverished by the war, Blacks as well as whites. The Black part was too
much for Johnson. He vetoed it; Congress overrode him. Then there was the
Reconstruction Act of 1867, which enraged Johnson and the rebels in the
South by providing the right to vote for Black men. The Reconstruction
Act, however, also divided the Old Confederacy into five military districts
with U.S. troops stationed in this defeated but unconquered land as an
occupying army. Like singing an old refrain, Johnson vetoed; Congress
overrode him, again.

These new laws, however, were not going to be enough. “Freedmen’s
Bureau agents reported over and again about violence against ex-slaves,
including whippings, ritualistic torture, and murders.”41 Congress, therefore,
followed up with an amendment, the Fourteenth, that would make birthright
citizenship, equal protection under the law, and due process part of the U.S.
Constitution. Just as important, however, was the legislative understanding
that the Fourteenth would incorporate the first eight amendments of the Bill
of Rights, including the Second, and, make those protections not only
applicable against federal encroachment but protected under state law, as
well.42

Ratified in 1868, the amendment still wasn’t enough. Black men’s
voting rights “hung by a thread” as violence and intimidation threatened to
cut off their access to the ballot box.43 One Freedmen’s Bureau official
noted, “No Union man or Negro who attempts to take any active part in
politics, or the improvement of his race is safe a single day; and nearly all
sleep upon their arms at night, and carry concealed weapons during the



day.”44 And it still wasn’t enough, either. Whites slaughtered African
Americans for trying to protect the right to vote in Camilla, Georgia; New
Orleans and Opelousas, Louisiana; and Memphis, Tennessee.45 Louisiana,
in fact, had an “all-out ‘nigger-hunt’ complete with bloodhounds” and more
than one thousand dead within the span of a few months.46 Just a little to the
west, African Americans tried to flee Texas “as if from death” because
whites were determined to keep Black people “in perfect terror of their
lives.”47

The Radical Republicans, whose strength was waning in Congress, as its
leadership began to die off and the rest of the nation tired of the ongoing
turmoil in the South, made one last major push to build a firewall of
democracy that would protect Black Americans, withstand the violence of
white domestic terrorism, and not be dependent on Congress, the White
House, or any other entity for the freedpeople to live fully. In 1870, the
Fifteenth Amendment, which articulated a “right to vote” and made clear
that it could not be “abridged on account of race, color, or previous
condition of servitude,” was ratified. Congress then passed the Third
Enforcement Act, which made the domestic terrorism that defined the Ku
Klux Klan and its progeny a federal offense. In those two moves—the right
to vote and a federal law against domestic terrorism—the edifice to protect
Black citizenship was apparently in place.

Yet it proved virtually impotent when confronted by the Klan and anti-
Blackness. In the KKK stronghold of South Carolina in 1871, five hundred
masked men attacked the local jail in Union County and killed African
Americans whose primary offense was shooting at whites in self-defense.48

“In York County, nearly the entire white male population joined the Klan
and committed at least eleven murders and hundreds of whippings.”49 In
Aberdeen, Mississippi, “armed riders drove freedmen from their homes and
warned that they would be killed if they appeared to cast ballots.” Black
men who dared exercise their right to vote were met at the polls “by whites
equipped with rifles and a six-pounder cannon.”50

As the violence raged, Republican governors had few options. Those
beautiful words on paper that Congress had worked so hard to ratify simply
did not appear to be working. One African American asked, “Did not the
14th Article … say that no person shall be deprived of life nor property



without due process of law? It said all person have equal protection of the
laws but I say we colored men don’t get it at all … it is wrong.”51

What was missing was enforcement. Black soldiers had already been
moved out of the South. The fear of a standing army had led to the few
remaining white troops being unable to do much but just be there. Indeed,
with “about 15 miles per soldier, the army was spread thin.”52 The only
option really available was the state militias, often composed of Black men,
who had been recruited under Republican governments. Yet many of those
elected officials “feared the arming of a black militia would inaugurate all-
out racial warfare.”53 In fact, the Democrats, the party of the
unreconstructed rebels, “actually welcomed the prospect of fighting a black
militia, convinced ‘we will wipe them from the face of the earth.’ ”54

Colfax, Louisiana, underscored that point. The political violence in the
state was already brutal, sadistic, and commonplace. The Democrats had
shown nothing but disgust for Republicans, their supporters, and the votes
that put the party of Lincoln into elected positions. In short, the Democrats
did not believe in democracy. They believed, instead, that terror would
bleed the Republicans into submission.55 A contested election in 1873, a
slaughter whose trail of blood would end up all the way on the U.S.
Supreme Court’s docket, led to a ruling that made it clear that, for African
Americans, Dred Scott, not the Fourteenth Amendment, was the law of this
land.

In Grant Parish, a Black Republican, William Ward, was worried that
the armed wing of the Democrats, the Klan, was going to overturn the
results of the recent election, storm the government seat in Colfax, oust the
elected officials, and stage a coup. Ward called upon the Black militia to
defend this election, urged them to protect democracy. And they responded.
They were “dog-bone set to fight for an idea, no matter the risk.”56 The men
built a barricade around the courthouse, which was the symbol and the site
of government power in Colfax, took their weapons, took their positions,
and hoped they were ready. They weren’t.

One of the Klansmen, Dave Paul, explained to his force of 165 men
what was at stake as they planned the assault on the courthouse. “Boys, this
is a struggle for white supremacy.” He knew that the attack was
fundamentally illegal, that those Black men were defending what everyone
(but the Democrats) considered to be a duly-elected government, and that



the possible consequences of the attack were daunting. The Klansman
warned that those who survived the battle at Colfax “will probably be
prosecuted for treason, and the punishment for treason is death.”57 Only
twenty-five men dropped out.

On Easter Sunday, April 13, 1873, as the Klan approached the
courthouse, what should have been easy military strategy for the Black
militia—an initial fierce engagement, then retreating and using the positions
in the building to pick off the invaders—didn’t quite work. The barricades
weren’t high enough to slow down the Klan, and the Black forces didn’t
have enough weaponry and ammunition to repel the advance. Instead, only
one-half to two-thirds of the men holed up in the courthouse had guns. And
even then, they didn’t have enough bullets to lay down a field of fire. They
had to pick. Choose. Conserve. The coup makers took advantage and forced
a Black man they had kidnapped to climb the courthouse and set fire to the
roof. While the building was ablaze, the Klansmen aimed and fired their
cannons. Flames and explosives were now consuming the courthouse.

Sensing inevitable victory, the key Klan leader, Christopher Columbus
Nash, demanded that the Black men surrender their weapons. If they did,
Nash promised he would allow them to leave unharmed. No one in that
building believed it. Every African American knew that if they “laid down
their arms, they would be at the mercy of these killers.” Yet as fire
consumed the seat of democracy in Colfax, the flames and the smoke
became too much for the Black men to endure. And for the KKK, the thrill
of killing African Americans, particularly those who thought they had some
kind of militia, soldier, or citizen status, was just too tempting as they
stumbled out of the raging fires. “If you ever wanted to see dead niggers,”
one of the murderers bragged to a man he had brought to the scene, “this is
your chance.”58

When federal authorities finally arrived, there was simply death.
Buzzards, dogs, and insects feasting on what was left of the Black militia.
Brains splattered all over the ground. Faces missing. Bullets that had made
Swiss cheese of men’s backs, especially those who had surrendered. Bodies
upon bodies upon bodies that had clearly undergone unspeakable torture all
on the battleground of democracy.59 It was no secret who did it. There were
boasts, even. A “ ‘veritable army’ of ‘old time Ku Klux Klan’ ” led by a
judge, Alphonse Cazabat, and a sheriff, Christopher Columbus Nash, had



killed at least one hundred—and the estimates go up to three hundred
African Americans—sixty after they had already surrendered.60

Politically war-torn Louisiana wasn’t about to do anything about this
massacre. The U.S. Department of Justice, therefore, stepped in and
charged eight terrorists with violating a federal law, the Enforcement Act,
which Congress had passed specifically to stop the Klan and similar violent
white supremacist organizations. This should have been easy. As the
Klansman Dave Paul noted, what they did in Colfax is what gets you hung
from the highest gallows. Yet when their convictions reached the U.S.
Supreme Court, the justices ruled in United States v. Cruikshank (1876) that
the Enforcement Act applied only to state action, not to private groups such
as the Klan. Thus, according to the court, all the government’s charges
related to how these men “conspired” to deprive people of African descent
of their right to assemble, their right to vote, and their right to bear arms had
no basis in any federal law. Because it wasn’t the State of Louisiana that
slaughtered Black people in Colfax, African Americans’ rights weren’t
violated. In short, the Supreme Court ruled that the Constitution was no
refuge. As the court’s Cruikshank decision made clear, even if a sheriff and
a judge lead a band of terrorists to attack forces called by the government to
protect the results of an election, when the protectors are of African
descent, they did not have the right to a well-regulated militia, the right to
bear arms, or the right to self-defense. There was no law that could protect
them. The Second Amendment didn’t apply, nor did the Fourteenth.61

President Ulysses S. Grant was outraged. The killings were bad enough.
What the court did, however, was nearly unforgivable. For all the Southern
talk about “civilization” and “Christianity,” he railed, Colfax was nothing
but “bloodthirstiness and barbarity.” Yet now, with the Enforcement Act
shredded, “no way can be found … to punish the perpetrators of this bloody
and monstrous crime.” The Supreme Court’s 5–4 decision not only meant
that the “Colfax murderers … walked off scot-free,” but the ruling also sent
“a powerful message to white supremacists that they could slay blacks
without any penalty.”62

The Hamburg Massacre in South Carolina in 1876, just a year after the
Cruikshank decision, reaffirmed the lawlessness of the law. On July 4, a
group of Black militiamen paraded down the town’s main street celebrating
the centennial of the nation’s independence. A white farmer, who came up



behind them in his carriage, was furious that these African Americans, in
uniform no less, were obstructing “my road.” He swore out a complaint and
had the officer in charge of the Black militia arrested, brought before a
judge, and ordered to stand trial. The Black militiamen came to support
their officer. When they arrived, so did “a large number of armed whites.”
Sensing trouble, ex–Confederate general Matthew C. Butler, who was one
of the most powerful and respected men in Hamburg, demanded unilateral
disarmament. He ordered African Americans in the militia to drop their
weapons. Butler didn’t issue that same command to the mob of armed white
men, however. The Black militiamen refused. Flat-out refused.63

Whites in Hamburg had been complaining for a while about these men.
Black men. In uniforms. With guns. Who acted like they had authority.
Who acted like they no longer had to obey white men. It was “an insult
[such] as no white people upon earth had ever to put up with before.”64 That
these men would dare show up at the courthouse, armed, to ensure that their
commanding officer wasn’t lynched, was, at this point, enraging. Just too
much. Whites attacked. Black men in the militia fought back, but the size of
the mob was growing, and the men, therefore, retreated, taking refuge in the
nearby armory. Butler, meanwhile, had left the scene, only to return with
hundreds of “reinforcements” and a cannon. As the explosives from the
artillery shells hit the armory, shook the building, and blew out the
windows, pouring more oxygen into the flames, a fiery, hellish death
seemed to be how this story would end. The Black men tried desperately to
flee. But the moment they left the building, they were butchered, “gunned
down in cold blood.”65

There were others whom the white mob had captured. They would use
their captives to enact a ritual of community-building for whites and
danger-signaling for African Americans—to show that refusal to bow down
to white supremacy, to accept the reign of anti-Blackness, had fatal
consequences. The killers set up a “dead-ring,” a place of pride to publicly
execute the Black militiamen. The murderers, with each hanging,
exclaimed: “By God! We will carry South Carolina now. About the time we
kill four or five hundred men we will scare the rest.”66

When word of the massacre reached President Grant, rage and sadness
combined because he realized something horrible. Truly horrible.
“Hamburg, as cruel, bloodthirsty, wanton, unprovoked, and as uncalled for



as it was,” he said, “is only a repetition” of Mississippi, Louisiana, and all
these Southern states. The common thread among them, Grant solemnly
acknowledged, was not civilization, not Christianity, but “the right to Kill
negroes … without fear of punishment, and without loss of caste or
reputation.”67 Simply the right to kill Black people.

Reconstruction and the constitutional amendments were, in the end, no
match for the bullets, terror, cannon fire, and anti-Blackness that made
African Americans in uniform not only repugnant and reviled but targets to
be murdered. The hatred, of course, was not reserved for Black soldiers or
militiamen but extended to African Americans with political success or
ambitions; those who, against all odds, owned land—and those who thought
they had rights as American citizens.68

The bullets, of course, did their damage. But so, too, did the U.S.
Supreme Court, which, in a series of devastating decisions including
Cruikshank, “tore down the edifice of Reconstruction law, brick by brick.”69

The court blasted a hole straight through the Fourteenth’s due process and
equal protection clause with the Slaughterhouse Cases (1873), Cumming v.
Richmond (1899), and Giles v. Harris (1903). It mocked the Fifteenth with
Minor v. Happersett (1874), United States v. Reese (1875), and Williams v.
Mississippi (1898). And it derided the Thirteenth’s “badges of servitude”
with its humanity-defying decision in Plessy v. Ferguson (1896), which
provided the legal basis and cover for Jim Crow.70

These Supreme Court decisions looked, felt, and smelled like betrayal.
And that betrayal of the promise of the Civil War would only get more
entrenched as Jim Crow—racially segregated inequality enforced through
violence and the law—took hold in the United States. Frederick Douglass—
after having escaped slavery, fought with all that he had for abolition,
pushed for Black citizenship through military service, and worked with
members of Congress to pass key legislation—knew that things had reached
the point, after years of domestic terrorism, Northern retreat, and Supreme
Court decisions, that “he could not fully trust his own country.”71 It was like
being relegated to somewhere between slave and citizen. Historian Nan
Elizabeth Woodruff poignantly wrote, “Black people had learned since the



end of Reconstruction that what the federal government gave with one
hand, it could take with another.”72

African Americans were on their own. One man succinctly explained it
to Congress: “You know the law does not protect me.”73 So Blacks stayed
armed. “As they had since emancipation, both men and women carried guns
and practiced armed self-defense.”74 But the very temerity of their attempt
at self-defense only further provoked the wrath of whites “and resulted in
more violence and the intervention of the state.”75 Unarmed, African
Americans were vulnerable. Very vulnerable. They knew, however, that it
was not the presence of weapons or lack of weapons that put crosshairs on
their lives; it was their Blackness. Though “often outgunned and
outnumbered,” an African American man explained, “we have made up our
minds to go down fighting for the race.”76

And it was going to be a fight. Jim Crow ushered in a carnival of
violence—lynching, spectacle lynching—where hundreds of whites
joyously watched a human being tortured by, in one case, “jamming a red-
hot poker into … [the] eyes … and using a clothes iron to burn off …
genitals.” These joyous community rituals of Black pain and death were
often “the biggest thing since Ringling Brothers Circus came to town,” said
one white man.77 And the circus of death kept coming. On average, there
were a thousand lynchings for each of the next three decades—from the
1890s through the war “to make the world safe for democracy,” the deaths
just kept coming.78

Blacks were fighting against mobs while the police just stepped aside
and looked on. They also had to confront the consistent threat of being
slaughtered outright, especially as they dealt with batteries of machine guns
brought in by the U.S. Army. Massacre-level state violence continued to
reveal that the Second was not designed to provide protection for African
Americans’ citizenship. In fact, in 1906 the Supreme Court accepted the
implicit suggestion that American-born whites were the only real
“citizens.”79 African Americans, however, were just Black. And from
“scientific studies,” movies, books, plays, music, and sensationalized
newspaper accounts of crime-infested neighborhoods, inherent criminality,
and uncontrolled libidos, “the cumulative impression was of a world made
precarious by Negroes.”80 Whites, thus, had a near paranoid sense of being
“besieged, even though no one [was] at the gates.”81



In Atlanta in the fall of 1906, local newspapers, law enforcement, and
politicians’ toxic anti-Blackness stoked that fear, fed that rage, and turned
the city into a war zone. Four major papers in the city ran months of front-
page stories with ghastly details of African American men harassing,
sexually assaulting, and raping white women. No city street was safe. No
park was carefree. No home secure. All were made unsafe by the presence
of Blackness. Although the stories of Black men gone wild, replete with
eroticized descriptions of hands and lips and torn bodices, were false or
overdramatized for shock effect, the stories sold papers. Circulation
doubled at the Atlanta Evening News. Tensions in the city kept rising with
each new tale of African American debauchery, sadism, rape, and
defilement of white virginal purity. The Georgian editorial page made it
clear: “If the negro were no longer a part of our population, the women of
the South would be freed from their state of siege … But under the black
shadow of the fiendish passion of these ebony devils our women are as
completely slaves as if they were in bondage to a conquering foe.”82

Gubernatorial candidates and rival newspapermen Clark Howell and
Hoke Smith, backed by another demagogue, Tom Watson, “did everything
in their power to fan the flames of race hatred.” They vowed to cleanse the
state of “Negro domination,” campaigned on the slogan that African
Americans must be kept “in their place”—a subjugated, servile “place of
inferiority”—so that no white person would ever have to be subjected to the
looming, pervasive danger that Black people posed to society.83

Then it happened. An African American man actually attacked a white
woman, choked her, dragged her into the woods. When she came to, she
identified an itinerant laborer, Frank Carmichael, as her assailant. It didn’t
take long; the lynch mob got him. “In less than two seconds … six bullets
were tearing their way through his heart,” the Journal reported, “and he fell
dying amid a solemn shout from a half a hundred avengers.”84

After that, there were more and more claims of rape and sexual assault.
At least twelve. Many of those appeared to be that an African American
man looked at a white woman. Glanced her way. Peered at her salaciously.85

Two of the charges, however, were true. Painfully true.86 Each, nonetheless,
was reported with the lewd, rage-inducing details conjuring up the imagery
that Black barbarism was not simply at the gates but had climbed the walls,



stolen the key, unlocked the gate, and let the thieving, raping horde into the
city.87

By September 22, 1906, white men had had enough. “Are we Southern
white men going to stand for this?” shouted one of the avengers exhorting a
crowd to act. “No. Let’s kill all the Negroes so our women will be safe.”
With that, the angry crowd quickly turned into a lynch mob.88 It was the
new “nigger-hunt”—not in the woods of Mississippi or the swamps of
Louisiana, but in the streets and neighborhoods of Atlanta. One man said
his boss warned him to go home because “we are going to kill niggers
tonight!”89

In a frenzied crime spree, Black businesses were trashed, looted, and
destroyed. Black people were pulled off trolley cars and pummeled, shot,
and stabbed. African Americans trying to get to work in the city’s hotels
were chased down like “quarry.” The mob “surged through Atlanta’s
downtown … shouting ‘Kill them!’ ‘Lynch them!’ ‘Kill every damn nigger
in sight!’ ” The carnage was overwhelming as “barbershops, restaurants,
and hotel lobbies ‘bore pools of blood,’ while traces of ‘brains were still to
be found in places sheltered from the rain.’ ” And the response of the police
was both edifying and horrifying. The speaker of the Georgia House of
Representatives confessed that “practically nothing was done to stop the
mob.” Law enforcement just watched. Or they didn’t answer the phone at
the station. Not surprisingly, police even told African Americans, “We are
not able to protect you.”90

The sense of vulnerability was palpable. One Black man noted, “The
city was in the clutches of a set of fiends, hunting and shooting down
Negroes indiscriminately.”91 While being unable to protect African
Americans, however, police (and the state militia) made a big show of
disarming Black people. One of those arrested for carrying a concealed
weapon would come to know the fatal cost of thinking he had the right to
self-defense. The mob stormed the jail, got a rope, ignored his pleas for
“mercy” as they dragged him into a wooded area, and lynched a Black man
for daring to believe he needed protection from whites who were killing
African Americans at will.92

The mob was not sated. With its appetite whetted by the carnage
inflicted on African Americans where they worked, dined, got their hair cut,
or played pool and drank, the mob then set out for where they lived. This



was going to be a pogrom. In those other venues throughout the city, Blacks
had to be chased. At home, especially in those “makeshift wooden
shanties,” they would be such easy, stationary targets.93

Whites, “carrying torches and firearms,” were ready to “clean out the
niggers.” There was going to be a world-class bonfire as the Black working-
class community, known as Darktown, “one of the roughest neighborhoods”
in Atlanta, was burnt to the ground.94 What the mob ran into that night,
however, was a change of plans.

Quietly, methodically African Americans had been amassing arms and
ammunition “during the tense weeks before” the mob had descended on
Black people downtown. All the newspaper headlines and gruesome stories
were an omen of the death and destruction that was headed Darktown’s
way. Blacks also had no faith that the police or militia would ever protect
them. They knew better. Instead, they would protect themselves.

There was a general understanding that mobs kill because they can.
Because there are no consequences, at least, not from the authorities. Given
that cold, harsh reality, a Black man laid out the rationale for survival: “The
duty of the Negro, therefore, … is to make it as perilous as possible for the
mob … The only thing which these cowards respect … is force, brute
force.” In other words, the only way “to deal with a mob … is to shoot it to
death; riddle it with bullets or dynamite it.”95

As the torch-bearing, gun-toting whites approached Darktown, African
Americans blew out the streetlights and opened fire. Stunned, the mob fell
back. Whites regrouped, as if the hail of bullets was a fluke. It wasn’t. As
they surged toward the hardscrabble Black part of town, again African
Americans, protecting their lives, their homes, their communities, opened
fire.96 The point, again, was to make it as “perilous as possible for the
mob.”97 Message finally received. African Americans did what the police
would not. And Darktown’s “defensive success blocked the advancement of
whites farther eastward into an area heavily populated by blacks.”98

The mob was chastened, but reassembled and headed for Brownsville,
where the Black middle class and elite lived—the doctors, the business
owners, the professors—and where Clark College and Gammon
Theological Seminary were. These African American physicians, teachers,
and shopkeepers just felt like a much easier target. Rumors soon began to
circulate in the city, however, that just as in Darktown, African Americans



in Brownsville were also heavily armed. Of course they were. One faculty
member spoke of having “two big revolvers” with the mob’s name on them.
A student wrote to his mother that “last night was one of the most scarey
[sic] nights … the streets were wild with the mob all day … and some came
out here at night … I slept with my gun under my bed.”99 Tensions were
high, and when a group of armed white men came too close to Brownsville,
bullets started flying. It wasn’t the mob breaching the perimeter, however.
These were plainclothes policemen, and one was now dead, four others
injured. In this gun battle, Brownsville’s sentries also suffered casualties.100

But the pain was just beginning.
Black people. Armed. Shooting back. Simply because a white mob had

gone on a multiday killing spree? Not in Georgia. The state retaliated. The
militia, reinforced with “three infantry companies, the Governor’s Horse
Guard, a machine gun, and 10,000 rounds of ammunition,” launched an
invasion of Brownsville.101 As in the old antebellum days of the slave
patrol, Georgia’s twentieth-century version used violence and terror to
break into and ransack African Americans’ homes in a hunt for weapons.
The state militia chanted: “We are rough, we are tough, we kill niggers and
never get enough!” Troops shot and beat Blacks while ripping their homes
to shreds. Hundreds of African Americans were arrested and their guns
confiscated.102

Disarmament, coupled with the electoral consequences of the hate-filled
gubernatorial election that stripped most Blacks of their voting rights, made
clear that “the Negro in the South is in peril of the white man. And it isn’t
an imaginary, it is a real peril.”103 For defending themselves, African
Americans were lynched, beaten, tortured, shot, and jailed. One former
resident of the city asked, “How would you feel if you saw a governor, a
mayor, a sheriff, whom you could not oppose at the polls, encourage by
deed or word or both, a mob of ‘best’ and worst citizens to slaughter your
people in the streets and in their own homes, and in their places of
business?”104

They not only encouraged the slaughter; they also committed the sin of
omission. The lynching, beating, torturing, and shooting of Black people
saw no real intervention by authorities. Over the course of a five-day
bloodletting spree, “police arrested only forty whites, or less than 1 percent
of the mob’s members.”105 Yet when Blacks who had been hunted for days



mistakenly fired on plainclothes officers, the response by the state was an
overwhelming, awe-inducing, machine-gun-toting show of force. One
prominent Black activist, T. Thomas Fortune, was outraged. “It makes my
blood boil,” he wrote. How are Black people disarmed “in a situation like
that of Atlanta” when it could only result in “contempt and massacre of the
race[?]”106 Yet in the twisted irony and logic of the Second Amendment, the
same result occurred when Black people were armed. While Darktown had
successfully repelled the invaders, Brownsville faced not only the planned
attack of the mob but the real assault from the state, too, and in the process,
Black people were stripped of their weapons. An African American
physician, William F. Penn, therefore, wanted to know, “How shall we
protect our lives and property? … Tell us what your standards are for
coloured men. What are the requirements under which we may live and be
protected?”107 The answer was horrifically simple: There was no protection.

Even Black soldiers, stationed in the United States, were not safe. The 167
troops of the First Battalion, Twenty-Fifth Infantry (Colored) were
scheduled to replace the white soldiers in Brownsville, Texas, who were
rotating out to another fort. When the mayor received word in the summer
of 1906 that African Americans were coming, he was apoplectic. His
constituents were not going to accept “nigger soldiers.” The townsfolk were
angry and worried that these “Black heathens will rape, rob, and murder us
in our beds.” Whites in the dusty Texas town were determined that they
would “get rid of the niggers some way.”108

When the Black troops arrived, they were not seen as heroes who had
been “willing to sacrifice their lives for their country” as they put it all on
the line in recent wars.109 Instead, they were the enemy. The sworn enemy.
In Brownsville, African American troops were thus “denied access to local
bars, shoved off sidewalks, beaten, and warned that their brains might be
blown out.” There was also the ever-present charge of rape. A white woman
claimed that one of the soldiers, a “ ‘large’ Negro,” tried to assault her. She
had no description except his “khaki pants,” but that was more than enough.
The white commander of the Black troops immediately ordered a
lockdown. All men were to stay on base.110



Yet despite the lockdown, the very next night, on August 13, there was
an attack. A barrage of bullets ripped through the town. Unrelentingly for
ten minutes, spraying homes and storefronts. One white man died, another
had his horse shot out from under him, and a police officer’s arm was so
damaged that it had to be amputated.111 The battalion’s commander, hearing
the gunshots, thought that it was the fort that was under attack and
immediately ordered a roll call. As the gunshots continued to strafe
Brownsville, every last one of his soldiers was present and accounted for.112

The mayor, nonetheless, sent a telegram to President Theodore
Roosevelt laying out the guilt of the Black troops, making clear there were
at least twenty to thirty men who shot up the town, killed a man, and
seriously wounded another. Equally important, he warned Roosevelt that if
the president didn’t remove these soldiers from Brownsville, an armed mob
would.113 The commanding officer, however, reported that his soldiers
couldn’t have done it; they had all been present on base and accounted for.
But the men were Black. They were accused by whites of doing what Black
men do. Commit acts of violence, especially when they get guns.

The army investigators quickly embraced and affirmed those
stereotypes. They rationalized away the physical impossibility of the troops
committing these crimes, surmising, instead, that some of them had
disobeyed their commanding officer, left the fort, shot up the town, and then
“sprinted back as soon as they heard the bugle and snuck into line in time to
holler ‘Present’ when the roster was read.”114 Although no one in town
could identify the shooters and, even more important, shots were still heard
during the roll call, the investigators were certain African American soldiers
did this.

The mayor then showed up with “evidence” that proved the guilt of
these unwanted troops. He had the casings from the expended bullets. With
this proof in hand, the interrogations began in earnest. They ended in
frustration. All the Black men said they were innocent. Not only were they
innocent, but they had no idea who shot up Brownsville. They certainly
knew it wasn’t them. The denials and the “wooden, stolid look” on their
faces angered the investigator, who grew up in Greenville, South Carolina,
and knew Black guilt when he saw it. That collective stoicism could mean
only one thing, collective guilt. A “conspiracy to obstruct justice.”115



President Roosevelt was furious. He ordered his secretary of war,
William Howard Taft, to dishonorably discharge every last single man—all
167 of them. If they wanted to protect the 20 or so of them who killed a
man, a white man, who wounded a police officer and shot a horse, even,
then all 167 would have to pay. No army pensions. No chance of a
government job. Dishonorable discharge would haunt them throughout the
rest of their lives. And, no, Roosevelt insisted, there would not be any
courts-martial. They were getting booted straight out of the army. Either
they tell the truth or they’re gone. But, because there was nothing to tell,
their fates were sealed.116

Roosevelt summoned Booker T. Washington, the most powerful African
American in the United States, to the White House. Washington thought
their conversation would center on the Atlanta riot and the violence that
rained down on Black people and, perhaps, Brownsville, which he expected
Roosevelt, who had developed a reputation as “friend of the Negro,” would
be sympathetic about. Instead, he was stunned as the president laid out a
very sordid tale of drink-induced murder at Brownsville. Washington was
even more shocked that 167 Black soldiers were going to get dishonorably
discharged without a trial. A few days later when Washington followed up,
he tried to dissuade Roosevelt from going through with this sledgehammer
of a dismissal, suggesting that he had additional information that might
prove useful. The president was curt: “You can not have any information to
give me privately to which I could pay heed, my dear Mr. Washington.”117

Washington tried to salvage what he could in order to maintain both his
and Roosevelt’s reputations and to boost the morale of the Black
community, which had been gutted by the wholesale dismissal. He asked
Secretary of War Taft to replace the dismissed soldiers with another
battalion of Black troops. He also, after hearing that the army was going to
expand the number of artillery regiments, suggested that creating Black
artillery units would be ideal.118

Both were fantasies. Black troops were not going back into Brownsville.
The townsfolk had done a masterful job of “getting rid of the niggers some
way” by framing the soldiers. It turned out that the so-called evidence, the
shell casings, was actually previously fired in Nebraska when the troops
were stationed there, gathered up by the army to save money, and deposited
in a container on the front porch of Fort Brown, readily available to military



and civilians alike. In addition, an inspection of the troops’ weapons at the
time of the shooting gave every indication “that their rifles did not appear to
have been fired.”119 The troops’ Blackness was their guilt. Being Black men
in uniform was their hubris. And that they were African American soldiers
with guns was their crime.

That’s why Booker T. Washington’s other recommendation, a Black
artillery unit in 1906, was a pipe dream. Sergeant Major Presly Holliday, an
African American soldier who had first proffered the idea that made its way
to Washington, remarked on the “white racial assumption” that “colored
men can not be found with sufficient intelligence to make good
artillerymen. I believe,” he continued, “this theory is given out officially at
the War Department.” But it was more than that. As historian Louis R.
Harlan wrote, “Behind the reluctance of white leaders to create black
artillery units was not so much a doubt of their intelligence as an unspoken
fear of black possession of the big guns.”120

In August 1914, what began with an assassination of an archduke in Europe
led to a war that would topple four empires, see the rise of Vladimir Lenin
and the Bolsheviks in Russia, raise the international stature of the United
States, and hurl America into a domestic bloodbath called Red Summer.121

The American Civil War had already given some indication of what
happens when the industrialization of death meets the horrors of battle. The
suffering and the body count were simply unheard of.122 The Great War, as
World War I was then called, upped the ante and demonstrated how full
mechanization of the instruments of death could lead to a million killed in
one battle and more than three-quarters of a million in another.123 What the
generals had hoped would be a quick war, delivered with a decisive blow,
turned into a war of attrition where the objective was no longer to move the
battlelines forward and capture territory but to bleed the other side into
submission by killing more and more and more until their society couldn’t
sustain further losses.

When the United States finally entered the war in spring 1917, Britain,
France, and Russia were relieved that help was on the way. The war had
devolved into a blood-soaked, mustard-gassed stalemate. The United States



had not only the industrial might but the manpower to tip the scales and act
as a massive counterweight to German dominance. American entry,
however, came with all kinds of rhetorical flourishes, war aims, and racial
baggage. President Woodrow Wilson did not officially ally with Britain,
France, and Russia but became, instead, an “associated power” to keep
America’s distance from what he saw as the Old World order of secret
treaties, land grabs, and the lack of self-determination, where people were
denied the right to choose their own leaders.124 He called U.S. entry into the
conflagration necessary because this would be a “war to make the world
safe for democracy.”125 The autocrats and empires were relics of the past, he
scoffed.126 American democracy was the present and the future.

Yet for all the soaring language, the United States was a nation locked
into a prison of anti-Blackness absolutely unsafe for democracy and also for
African Americans. When the war began, there was great concern about
what it would mean to have a sizable number of Black men in the armed
forces.127 The undersized U.S. military was simply not large enough to take
on the fighting needs of the hell erupting in Europe. Congress, therefore,
passed the Selective Service Act of 1917, which established a draft for all
able-bodied men between the ages of twenty-one and thirty-one. Senator
James “Big Chief” Vardaman of Mississippi, who had earlier bragged of his
state’s success in blocking access to the ballot box by eliminating the
“nigger from politics,” now “fought hard against conscripting African-
Americans into the military,” arguing “that it would be dangerous to racial
harmony to arm African-Americans.”128 Vardaman’s skewed definition of
“racial harmony” was akin to that of Southern whites during Reconstruction
who wanted the Black troops removed so there would be racial peace. The
real concern was not harmony or peace but rather that “Southern whites did
not want blacks to become trained in using weapons.”129

And then came the uprising in Houston in August 1917, which did
nothing to allay those fears. In fact, it heightened them: “Many white
Americans were not prepared to accept large numbers of black males in one
place, especially if they were armed.”130 Black soldiers in the Third
Battalion, Twenty-Fourth Infantry Regiment had fought for the United
States in Cuba, the Philippines, and Mexico but—because whites feared
that this war, the war to make the world safe for democracy, would give
African Americans an inflated sense of their status, especially if they



engaged in combat—these soldiers were assigned to guard duty at a post in
Houston. That sense of collective demotion for a proud fighting force was
exacerbated by their knowledge of what happens to Black soldiers and
Black people in Texas. There was, of course, Brownsville. Followed by
near uprisings in 1911 and 1916 in San Antonio between African American
soldiers and whites over Jim Crow and the debasement that came with it.
The men of the Twenty-Fourth also had knowledge of the lynchings in
Temple, Texas, in 1915 and the especially gruesome one in Waco the next
year, where Jesse Washington was dismembered, strangled, and roasted
alive. Then there was Galveston in 1917. The fighting force of the Twenty-
Fourth knew that it was headed into hostile territory.131

Shortly after they arrived in Houston, they clashed with a system that
did not see them as soldiers in the U.S. Army but as “just niggers.” White
contractors who needed to get on base refused to show ID. Refused to
“obey a nigger.” When the troops went into the city, white civilians’ attitude
was “that a nigger is a nigger and that his status is not effected [sic] by the
uniform he wears.” And then there were the police. They were the worst.
The cops routinely terrorized the Black community. Beatings and false
arrests were common. And the soldiers took umbrage at it, saw themselves
as protectors, as they had been during the days of Reconstruction. On
multiple occasions when a soldier or two witnessed the brutality and
demanded that the officers stop, the police would respond by slugging and
pistol-whipping the “uppity” military men. And those men in uniform were
equally clear: “We ain’t no niggers.”132

Their commanding officer tried to defuse the situation and allay the
concerns of the police by stripping the soldiers of their firearms. These
Black men, who had fought in multiple wars and were relegated to guard
duty, would now become soldiers without weapons. This was supposedly a
“peace.” What the men of the Twenty-Fourth understood, however, was that
the U.S. Army had sold them out and they could rely only on themselves
for justice.133

That realization crystallized on August 23, 1917. On that hot summer
day, police chased a man into the home of a Black woman, Mrs. Sarah
Travers. While she wasn’t the object of their manhunt, she was the one
whom they dragged out of her house “half naked.” With neighbors
everywhere, a grown woman barely clothed and exposed. The humiliation



was too much. Private Alonzo Edwards of the Twenty-Fourth offered to pay
whatever her fine was so that she could get back in the house with some
dignity. The cops beat him savagely for that. Then they arrested him. When
Corporal Charles Baltimore, an MP, went to the station to check on
Edwards, police beat him, too. Then chased and repeatedly shot at him.134

When word reached the soldiers of the Twenty-Fourth that the police
had, once again, attacked their brethren, but this time—as the rumors
spiraled and spiraled with each telling—not just “shot at” but actually
“shot” Corporal Baltimore, whatever barriers the commanding officer
thought he had put between the stockpile of ammunition and the soldiers of
the Twenty-Fourth ceased to exist. The troops grabbed their rifles and
exclaimed, “To hell with going to France … Get to work right here.”
Between seventy-five and one hundred men gathered in military formation
and set off to avenge not only the attacks on Corporal Baltimore and Private
Edwards, but all the beatings and all the times they’d been called “a
nigger.” By the time they were done, “four soldiers lay dead as well as
fifteen whites, four of whom were police officers. (A fifth officer died
later.)”135

Military justice was swift. Nineteen of the soldiers were executed
immediately after the trial and fifty-four were sentenced to prison. There
would be no clemency here. Indeed, a Black editor who wrote of them as
“martyrs” was charged and convicted under the Espionage Act.
Nevertheless, the sentiment in the African American community was that it
was a noble death these soldiers now faced. A letter to the San Antonio
Inquirer stated, “We would rather see you shot by the highest tribunal of the
United States Army because you dared protect a Negro Woman from the
insult of a southern brute in the form of a policeman than to have you
forced to go to Europe to fight for a liberty you can not enjoy.” Another was
equally resolute. It was much more honorable to protect a Black woman
“than to have you die … in the trenches of Europe, fighting to make the
world safe for a democracy that you can’t enjoy.”136

Black men in the military fought for and served the United States, yet they
were defined “as domestic enemies.”137 The soldiers of the Twenty-Fourth



highlighted what was seen as the problem. Secretary of War Newton Baker
explained to the chair of the House Judiciary Committee that the revolt by
the troops in Houston “had revealed that ‘these elements of our population
did not have the necessary capacity for the high service of military duty, the
respect for constituted authority, and the due appreciation of the obligations
of a soldier.’ ” Guns, in the hands of African Americans who believed they
had rights, could only lead to trouble. When the exigencies of war finally
forced the United States to draft 380,000 Black troops and send 42,000 of
them as combat units over to France, the New Republic openly worried that
when the soldiers returned, “Will [the Negro] accept the facts of white
supremacy with the same spirit as formerly?”138

The question was both fantasy and dogma to a nation simultaneously
frightened of Black people but desperately in need of their presence to
provide whites with labor, racial status, and a cultural touchstone to mark
what was “civilized” and what was “primitive” or “savage.” African
Americans never bought into the paradigm, however, and challenged both
the “facts” of white supremacy and that they had ever blithely accepted
their subjugation. The Stono Rebellion, Gabriel’s uprising, Charles
Deslondes’s march to New Orleans, Denmark Vesey, Nat Turner,
Cincinnati, Christiana, Colfax, Atlanta, and Houston did not suggest some
spirit of acquiescence. Those uprisings and defenses of self and community
indicated, instead, a quest for freedom.

The Great War would be, said the grand master of the Negro Masons in
Texas, our “second emancipation.”139 And in 1918, Black troops in France
felt it, even in the hellish trenches on the French battlefield. They felt it.
Came closer than they ever had before to experiencing it. That taste of
freedom only stoked their refusal to accept the fractured citizenship
America offered when they came home.140 President Woodrow Wilson, an
arch-segregationist, knew that trouble was brewing. “Black American
soldiers were being treated as equals by the French, he worried, and ‘it has
gone to their heads.’ ”141

Red Summer, an orgy of lynching, terror, and racial pogroms, was the
nearly nationwide concerted effort in 1919 to beat and burn the very idea of



equality right out of African Americans.142 It had to be done, one man in
Mississippi explained, because the government “drafted blacks into the
army, making them equal to whites.” And they weren’t. They would never
be.143 The Great War, for far too many whites, had changed nothing. “If the
black man will stay where he belongs, act like a Negro should act, talk like
a Negro should talk, and study like a Negro should study,” a Louisiana
paper editorialized, “there will be very few riots, fights, or clashes.” Stay in
your place was the message. The subordinate, “racial harmony,” subjugated
place. South Carolina congressman James F. Byrnes was emphatic: “This is
a white man’s country, and it will always remain a white man’s country.”144

The bloodbath of Red Summer was the culmination of the quest for
African American freedom in “a white man’s country.” The National
Association for the Advancement of Colored People (NAACP) documented
“at least 25 major riots and mob actions … and at least 52 black people
were lynched. Many victims [were] burned to death” between April and
November 1919.145

In this latest version of a “nigger hunt,” African Americans, once again,
defended their homes, their communities, and their lives. In Washington,
D.C., when the police refused for days to stop gangs of white sailors from
stabbing, beating, and shooting African Americans, Black veterans got their
guns.146 The “Negroes stood in a practically solid line, armed and waiting
for attack. Armed white men in automobiles attempted to rush this line, and
the discharges of small arms were like a battlefield.”147 African Americans
knew, just knew, that they “must abandon the hope of any protection from
government” and were, “therefore, left no other alternative but a resort to
self-protection.”148

But Blacks with guns comes with a heavy cost.
In Knoxville, Tennessee, whites went on a rampage determined to

avenge the death of a white woman after her alleged killer, a Black man,
was secreted out to Chattanooga by the sheriff. Wild with rage, they broke
into the local hardware store; stole rifles, pistols, and ammunition; and set
out to destroy the Black community. African Americans set up barricades,
including overturning a gravel truck and spreading oil on the street to slow
down the horde. Black people aimed their rifles, hoping to do what they
could—especially after the stores banned ammunition sales to African
Americans—and prepared for war. Black people defending themselves



against a slaughter, however, only further enraged the mob. Some members
of the horde ran to authorities, lied, said that African Americans had killed a
couple of their group and that the fine people of Knoxville needed
reinforcements. Tennessee was determined to give it and responded with the
state militia and two machine guns. With the cry “Let them have it!” the
troops began to fire wildly for minutes on end into the Bowery district,
where African Americans worked and lived. Blacks retreated deeper into
the neighborhood. The machine guns and troops moved forward and
unloaded another lethal blast. Although it had been the white mob that
broke into the jail, beat the sheriff, and ransacked his home looking to lynch
a Black man accused of rape and murder, the state’s lethal power was fully
directed at African Americans engaged in community self-defense. None of
this was lost on Black people in Knoxville. One man noted, “And once
again it has been made but too apparent that not only have the authorities no
intention of protecting the Negro in his rights but that when he beats back
the wanton aggression of white mobs these are usually reinforced, aided
and abetted by the white militia and regulars called out to preserve ‘law and
order.’ ”149

In Elaine, Arkansas, African Americans would get baptized in the blood of
that state’s version of “law and order” because they dared to join a labor
union to try to stop the theft of their wages, and because they knew “the
whites … are going to kill us”—and they tried to prevent that by putting
guards outside the church where they were meeting.150

World War I had caused the price of cotton to skyrocket. What had been
a barely-make-it-through-rock-bottom commodity that left the
sharecroppers in Elaine flat broke and heavily in debt had become the
source of a windfall. Except only the white landowners benefited.
Sharecropping required the farmers to buy all their goods throughout the
year—food, seeds, tools, etc.—from the landowner on credit. Once the crop
was harvested, the farmer was paid, minus whatever he and his family owed
from the goods previously purchased. But there was a catch. Several of
them, in fact. The landowner kept the books listing the price of each item,
what was purchased, and how much was bought on credit. Stray bags of



very expensive flour, thus, showed up quite regularly on the accounts.
Sharecroppers were often charged for things they never ordered and never
received. And yet they had no recourse; the charges were just sitting there
on the bill as if they reflected a real debt and had to be paid. As a result,
sharecroppers generally owed more than they had earned and were left
deeper in debt, and forced to stay to work the following year for a dishonest
landowner.151

The greed and the corruption were ripe in Elaine, Arkansas. As the price
of cotton soared from seven cents a pound in 1914 to thirty cents a pound in
1918, the landowners were awash in money, but the sharecroppers’
financial situation did not improve at all. In fact, because the landowners
calculated the price of cotton picked at the prewar rate, and the goods
purchased on credit at current day prices (or higher), the sharecroppers were
losing up to $1,250 a year (the equivalent of nearly $19,000 in 2020). “No
padding of accounts nor inflation of prices,” journalist Ida B. Wells-Barnett
remarked, could absorb that much money and look even quasi-legitimate.152

The Black sharecroppers knew it. This was beyond mere theft. At one of the
plantations, despite record-high rates for cotton and excellent production,
“none of the sixty-eight tenants received a settlement in 1918.”153

The sharecroppers began to organize. They heard about a labor union
that could help—Progressive Farmers and Household Union. They started
meeting, working out ways to withhold their cotton the next year until they
were adequately and appropriately compensated. The last time Black
sharecroppers had tried that was in the 1890s, and “white posses had
gunned down two of the men and lynched nine more.”154 The men and
women in Elaine knew this history, knew what could await them, and still
they went forward. Organizing. Meeting. Joining the union. Signing their
death warrants.

Rumors began to circulate in town, especially among the planter elite,
that Blacks were joining a union, that they were going to upset the racial
harmony in Arkansas by demanding to be paid.155 The planters soon
discovered that the sharecroppers were holding their union meetings in a
church in Hoop Spur, still in Phillips County but a few miles from town.
They sent an armed surveillance party of three to find out what was going
on and do what needed to be done to “break … up the meeting.”156



On October 1, 1919, about two hundred sharecroppers—men, women,
and children—were in the church. They were listening to what the union
could do for them, about the possibility of having a former U.S. attorney
with the Department of Justice, who was now in Arkansas in private
practice, sue those planters for wage theft. They got to hear about being
able to live freer. There were a few guards posted outside, to make sure that
the sharecroppers weren’t ambushed. Then one of the Black men on the
church porch spotted it. A car, sitting up the road with the lights out. Two of
the sharecropper sentries went to check. Suddenly, there was gunfire.
Round after round of gunfire. Those in the church ducked for cover as
bullets shattered the windows and started whizzing through the air around
them.

By the time the shooting was over, one white man, a special agent of the
Missouri Pacific Railroad who was in the car, was dead; another white man,
a deputy sheriff, was wounded; and the Black trusty from the local jail, Kid
Collins, who was with them, had scurried away to alert the authorities.157

Those in the church scrambled out of that bullet-ridden sacred space to
safety. Whites, they were convinced, had found out about their meeting and
tried to kill them.

When the sheriff arrived at Hoop Spur and saw a dead white man, word
of the killing and the Black “insurrection” spread throughout Arkansas and
into neighboring Mississippi. African Americans, the story went, were
amassing an arsenal of “high-powered rifles,” launching a “Race War,” and
plotting to kill all the white people in Elaine.158 The dead white man was
proof. His death was just the beginning, however, of a vast, communist-
driven, Bolshevik-inspired extermination plan. This was like an apocalyptic
warning. Posses from all around, including Mississippi, rode into Elaine
fully armed and ready to bring these killers to justice. Whether that came at
the end of a bullet, a match, or a rope didn’t matter.

It was killing season. Blacks around Elaine, Arkansas, were hunted like
“wild beasts” by the lynch mob posses.159 There was a “white heat of fury at
the thought of African Americans arming themselves and having the
temerity to fight.”160 That fury fueled the ensuing massacre. One white man
saw “twenty-eight black people killed, their bodies then thrown into a pit
and burned.” Another sixteen were “hanging from a bridge.” But, he was



clear, “not a single one of the victims” was part of the shooting at Hoop
Spur.161 They just were Black. That was their crime.

As the mob’s merciless hunt continued, African Americans were driven
from their homes, hiding in their backyards, trying to keep still in the
canebrake, trying to hush their children so that the mob wouldn’t get them,
hoping that the hunters would pass. Many were not successful. And failure
was often gruesome. There were toes and ears missing from piles of
corpses. One of the hunters bragged that he saw “five or six blacks come
out unarmed, holding up their hands and some of them running and trying
to get away. They were shot down and killed by members of the posse.”
Some Blacks who had guns, when fleeing to their next hiding spot, would
shoot wildly, to back off the horde. Twice, however, the stray bullets hit
their mark. Two more white men died.162

With white men dying and a story of Black killers who now had a taste
of white blood and were hungry for more, Arkansas governor Charles
Hillman Brough demanded that troops from the U.S. Army base Camp Pike
join in the hunt. But this was not in the governor’s scope of authority; only
the secretary of war had the ability to call up the military for duty. When
Arkansas’s two U.S. senators weighed in, however, 583 soldiers, with the
governor at the head, and a twelve-gun machine-gun battalion, “a rolling
killing machine” fresh from the war in France, were on their way—an
eight-hour journey—to do battle with Black insurgents.163

When the army arrived, the troops brought a precision and firepower to
the killing that the mob, which had already done so much damage, couldn’t
even begin to match. The posse members told the commanding officer that
there were at least 150 Blacks, veterans, trained killers, hiding out in the
woods among the canebrake. The soldiers fanned out in military precision
and “immediately laid down a field of fire” across the tall vegetation. The
machine guns chopped down the tall, thick foliage that had been a nearly
impenetrable hiding place and, in the process, cut down all those human
beings who just wanted to get paid for their labor. The governor bragged,
“They took machine guns out there and let ’em have it.” After one field was
cleared, the troops moved to the next. Machine-gunning “everything that
showed up.” Then the next. Machine-gunning “them down like rabbits.”164

Then the troops moved to a house-to-house search where they seized
“about 400 guns and 200 pistols” and reportedly “killed many unarmed



blacks.” One journalist, haunted by the days upon days of mass murder,
wrote that the army, “in concert with the posses, went on a ‘march of
death,’ leaving behind ‘a path strewn with orphans and widows.’ ”165 Over
the course of five days, up to 856 African Americans were killed and the
“stench of dead bodies could be smelled for two miles,” while the “killing
fields of Phillips County stretched nearly 50 miles.”166

Throughout all the carnage, some African Americans were able to just
surrender. The soldiers herded them into a school building and detained
them while the army continued its mop-up operations. The time safely away
from the barrel of a machine gun, however, was not safe at all. The next
phase was to gain confessions about how these men “planned to kill every
white person they saw.”167 Their torture-fueled confessions were straight out
of the Marquis de Sade’s handbook. They began at the schoolhouse with
gasoline poured over Black men’s bodies and a lit match not too far behind.
And ended at the prison in Helena, Arkansas, with beatings to the point of
near unconsciousness, followed by being strapped in the electric chair with
enough jolts to deliver a horrific preview of the future.168 The subsequent
trials, with all-white jury deliberations that ranged from four to nine
minutes, condemned twelve of the men to death. Sixty-seven other African
American men were sentenced to serve one to twenty-one years in prison.169

No whites were indicted.
Once the army had completed its job, the planters welcomed the new

“peace.” Blacks had been disarmed. They were banned from purchasing
weapons and ammunition, even as Elaine’s white powerbrokers requested a
massive restocking of rifles and thirty thousand rounds of ammunition from
the federal government. There would also be no union to fight for their
labor rights, and African Americans understood there was cotton to be
picked. Stripped of their weapons, they were vulnerable. But armed, they
were as well. They were a threat. A supposed insurrectionist threat justified
not only a state-sponsored lynch mob but days of machine-gun fire,
followed by “prostituting” the criminal justice system to make it all seem
legitimate.170



Emancipation and Reconstruction had not led to the promised land. Instead,
Blacks were ushered into the killing fields. African Americans’ military
uniforms angered. Their self-defense enraged. Their right to bear arms
triggered. Their claims to citizenship lynched.



 

Four

How Can I Be Unarmed When My
Blackness Is the Weapon That You Fear?

“What the goddam hell you niggers doing with them goddam guns?” he
bellowed. “Who in the goddam hell you niggers think you are?”1

This was no Southern sheriff barking invectives. Or even a hooded
Klansman angry about that centuries-long Trouble: Negroes with Guns.
Instead, it was an Oakland, California, police officer raging at African
Americans years after the Civil Rights Movement had already wrung
citizenship victories from the United States. Those legislative hallmarks of
Black citizenship, the Civil Rights Act (1964) and the Voting Rights Act
(1965), no matter how impressive, still did not have the power to overcome
the anti-Blackness embedded in the Second Amendment.

That confrontation on the streets of Oakland made clear that Black
people and the right to bear arms, even after African Americans had come
into some semblance of full citizenship, was still anathema. The two men
yelled at by the police, Huey Newton and Bobby Seale, had not broken the
law.2 In fact, they were well versed in the California Criminal Code and
could recite the Second Amendment’s text “verbatim.”3 But that was
irrelevant. What would become clear in this era was that the law did not
mean what it appeared to say. “What made northern racial barriers so
frustrating,” historian Thomas J. Sugrue wrote, “was that they were
sometimes as hard and fast as they were in the South—but, … The rules of
racial engagement in the North were seldom posted. And,” he continued, “a



countervailing set of rules … promised blacks that the strong arm of the law
would be on their side.”4 It wasn’t. Laws protecting Second Amendment
rights, such as stand your ground, open carry, and even the “castle
doctrine,” which gives residents the right to defend their home if there’s an
intruder, just crumpled under the weight of anti-Blackness. The
confrontation in Oakland thus also signaled the role of the police in
upholding the underlying centuries-old rationale for the Second—a well-
regulated militia to keep Black people in a state of rightlessness.

In 1956 and 1957 alone, the NAACP had brought six criminal cases and ten
civil suits against the Los Angeles Police Department (LAPD) for
subjecting the Black community to “exceptional levels of brutality.”5 The
LAPD’s disdain was obvious. “Officers on the force called their nightsticks
‘nigger-knockers.’ ”6 One man recalled, “You just had to be black and
moving to be shot by the police.”7 “Between January 1962 and July 1965,
Los Angeles law enforcement officers (mostly police, but also sheriff’s
deputies, highway patrol personnel, and others) killed at least sixty-five
people. Of the sixty-five homicides by police that the Los Angeles
coroner’s office investigated during this period, sixty-four were ruled
justifiable homicides.” That included nearly thirty who were shot in the
back, twenty-five who were unarmed, twenty-three who were being tracked
for a nonviolent crime, and four who weren’t suspected of anything at the
time the police gunned them down.8

State-sponsored violence, however, was not isolated to the LAPD. In the
1950s, there was an investigation into the Oakland Police Department,
where “over fifty witnesses testified before legislators and an audience of
hundreds of West Oakland residents on a ‘range of brutalities contradicted
only by the police themselves.’ ”9 The hearings uncovered that a Black
musician “was beaten severely” when officers learned his wife was white.
A young African American woman “had been jailed … arbitrarily and
subjected to three days of venereal tests that later proved negative.” Then
there was “the tragic case of Andrew L. Hines who was fatally shot in
custody after police picked him up on ‘suspicion of loitering.’ ”10



Thus, the way the Oakland police engaged Newton and Seale was not
unique. Coarseness, crudeness, and contempt were standard operating
procedure for those on the force. What was different, however, was the
response. Huey Newton and Bobby Seale, co-founders of the Black Panther
Party for Self-Defense, “like many blacks in Oakland saw the police as
oppressive,” as the enemy of the African American community.11 The two
men believed that if they could demonstrate the verve, the sheer audacity to
“police the police,” it would serve as a mobilizing and organizing action as
powerful as the Montgomery Bus Boycott. Thus, when that patrol officer
stopped Newton and Seale, called them “niggers,” and demanded they “get
out of the goddam car and bring them goddam guns out of there,” it was as
providential (and planned) as Rosa Parks on the bus. It proved an opportune
moment, especially because a crowd had gathered, to recruit members
based on a new freedom strategy.12

Rather than the Civil Rights Movement’s emphasis on nonviolence and
being willing, as Martin Luther King Jr. said, to “wear you down by our
capacity to suffer,” the Panthers offered overt militance.13 Newton raged at
the officer. He was beyond defiant. The Panthers’ co-founder was
aggressive and assertive; he had so stunned the officer with not only his
visible disdain for the police but also his full knowledge and clear
understanding of the right to bear arms and the Fourteenth Amendment’s
due process clause and its implications for the seizure of private property,
including guns, that the cop and the other officers who came to the scene
simply got back in their patrol cars and drove away.14 That lack of fear, that
willingness to beat the police at their own game of aggression, that
knowledge of the law and how it could be wielded to mystify and stymie
the police, led Bobby Seale to define Huey P. Newton as “the baddest
motherfucker in the world.”15

Then there was the way the Panthers, working with the family, stepped
in to investigate the police killing of a young Black man, Denzil Dowell,
whom the Oakland P.D. had called a “burglar” but the community called a
friend, neighbor, and son. That willingness to challenge the official police
story of a “justified homicide” brought more and more adherents to the
organization.

Dowell’s death was highly suspicious. The police officer who pulled the
trigger had previously vowed to kill him well before the shooting. The store



Dowell was supposedly burglarizing showed no signs of forced entry. The
pool of blood was not under his body on the road but yards away. The
police claimed Dowell fled and when ordered to stop, that he jumped
multiple fences to get away. But that was physically impossible. Dowell had
a bad hip and a limp and could not run, much less leap over fences. Finally,
it appeared that the only way that the bullet holes in his shirt could have
matched up with the ones on his body was if Dowell had his hands up,
surrendering, complying, rendered harmless; now dead.16 Seale and
Newton, at a street corner meeting with well over one hundred in
attendance, made sure the community knew what their investigation had
uncovered. One FBI informant relayed that he “had never seen Black men
command the respect of the people the way that Huey Newton and Bobby
Seale” had that day.17

As the membership expanded, the Panthers issued a manifesto in May
1967, the Ten-Point Program, that laid out the demands of Black
Americans, one of which was “We want an immediate end to police
brutality and murder of Black people.”18 The Panthers asserted:

We believe we can end police brutality in our Black community
by organizing Black self defense groups that are dedicated to
defending our Black community from racist police oppression
and brutality. The Second Amendment of the Constitution of the
United States gives us a right to bear arms. We therefore believe
that all Black people should arm themselves for self defense.19

In articulating this vision for the Black Panthers, Seale and Newton
drew inspiration from the work done in the Deep South. In the early 1960s,
as white terror threatened to extinguish the lives and the work of members
of the Congress of Racial Equality (CORE) in Bogalusa, Louisiana,
“dubbed ‘Klantown, USA’ ”; as the police made it abundantly clear that
they would do nothing to stop the beatings, the shootings, and the violence;
and as the federal government demurred and refused to intervene, a group
of Black men stepped up and took on the role of defending the freedom
workers. The Deacons for Defense and Justice were well organized and
heavily armed, and they grounded their efforts in the mantra of self-defense.
Never the aggressor. But when threatened, they would shoot back.20



Transporting the strategy used below the Mason-Dixon Line by the
Deacons for Defense to the West Coast, however, proved complicated. The
civil rights activism in the Deep South had deliberately linked nonviolent
destruction of Jim Crow to the protection of democracy, American values,
and a plain sense of fairness. It was “no easy walk,” but nonviolence
created the space for enough whites to see the brutality and consequences of
Jim Crow.21 When the Deacons for Defense’s guns did come out—for
example, in Bogalusa, Louisiana—it was understood as an attempt to
protect those American values and the lives of civil rights workers and,
equally important, to level those weapons against the Klan, a group that had
become a notorious societal pariah.22

On the other hand, the strategy of defending the Black community
against police violence ran aground on three major shoals that delegitimized
the tactic and, eventually, the Panthers. First, California did not carry the
aura of backwardness and overt history of white supremacist violence that
defined Mississippi or the Deep South. (Indeed, Nina Simone’s civil rights
protest song was not “California Goddam” but “Mississippi Goddam.”)
California was, in the national narrative, the land where dreams were made,
not a place of racial nightmares. The South, on the other hand, was the
horror show of Jim Crow and state-sanctioned lynching and brutality. The
nation’s propensity to define racism as Southern-only made the Panthers’
demands in California illegible, if not incomprehensible, to the larger
society.

Second, between 1965 and 1967 major riots erupted in Watts,
Cleveland, Newark, and Detroit, and, although sparked by intolerable living
conditions and police violence, those uprisings and the source of the
uprisings remained unintelligible to many Americans. This inability to
grapple with and recognize systemic inequality when there were no
“colored only” signs led the public to define what they saw in the North and
the West as just Black people’s natural tendency toward theft (looting),
arson, and violence. In a 1965 Gallup poll, 64 percent of whites in
California believed that the uprising in Watts, an area of Los Angeles, was
due to “lack of respect for law enforcement and outside agitators.”23

Moreover, 62 percent of whites nationwide believed that looters “should be
shot.”24 California governor Ronald Reagan slammed the rebellions as the
“riots of the lawbreakers and the mad dogs against the people.”25 Those



riots and the political response to them fed the surge into the racialized
policies of “law and order.”26

Third, the target of the Panthers was not the Klan but the police.
Although the KKK had become repugnant to the larger society, the police
were respected—revered, even.27 Armed Black men asserting their right to
defend the African American community against the police conjured up a
horrifying specter. In a report marked “Confidential,” the Oakland Police
Department reported to the state legislature that Seale and Newton’s “prime
objective is to arm the negro community to full capacity for the purpose of
backing all plays by the negro community to act as a deterrent to … the
Oakland Police Department and the San Francisco Police Department.”28

Another report, while omitting the police officer’s racism and belligerence,
recalled the incident when Newton shouted down and stood up to the cop
who tried to take his legally owned gun. The report focused on the firearms
and the reasons for them: “They were observed displaying a shotgun in
their moving vehicle … one passenger was carrying a loaded .45 cal.
automatic pistol in his belt, in open view.” If the (legal) open display of
weapons weren’t egregious enough, the police relayed that one of the
Panthers started “shouting in a loud voice to students [at Merritt Business
College, where the police had pulled over the car], …‘We are here to
protect you against these white baby killers.’ ” To illustrate how lethal the
police were to Black people, “He made continual reference to a burglar
[Denzil Dowell] who had been shot” in the back six times by the police and
left in the road to die. “Students were invited to attend the next meeting of
the Black Panther Party to ‘learn how to shoot the white Facist [sp.] Police.’
”29

The local newspapers were equally alarmed. The Panthers didn’t just
bear arms or carry weapons; “Oakland’s Black Panthers Wear Guns, Talk
Revolution” ran a headline in the San Francisco Examiner. Even more
frightening—“It’s All Legal,” the headline warned.30

This was the frustration of the Oakland Police, too. When they stopped
the Panthers, hoping to get the leaders and the members on some kind of
violation, the guns were always up to code. The way the weapons were
carried—never concealed, always visible, and never pointed at anyone
directly—was perfectly lawful. Nor did they violate basic regulations: for
example, no sawed-off shotguns. The firearms were also legally owned:



“Serial numbers taken from subjects’ guns have thus far been clear.”31 As
one police report noted, “It is clear that members are well informed
concerning the laws governing the ownership and carrying of weapons.”
This law-abiding behavior, however, was not to be commended or
celebrated. Instead, police determined that the Black Panthers “represent …
a threat to the peace of any community in which they choose to appear.”
The Oakland Police Department wanted to get rid of the Panthers, but
“under presently existing laws, the police are powerless to act.”32

The department set out to make sure that that would no longer be the
case. The police persuaded conservative state representative David Donald
“Don” Mulford, whose district included parts of Berkeley and Oakland as
well as the affluent suburb of Piedmont, to strip the Panthers of their guns.33

Mulford, who resented Huey Newton’s intrusion into the case and his
depiction of Denzil Dowell’s murder, was determined to “get” the Panthers
“and put an end to their armed police patrols.”34

As Mulford set out to craft California Assembly Bill (AB) 1591,
legislation to ban the “carrying of loaded firearms in public,” he received a
major boost from an unexpected source, the National Rifle Association.
Founded in 1871 by ex-Union soldiers to promote marksmanship, the NRA
had “enjoyed a ‘mom and apple pie’ reputation for nearly a century.” It had
been, in many ways, an apolitical organization. That changed in the 1960s
“when the NRA believed that individual gun rights were in jeopardy …
[and] formally engaged in the political process.”35 Yet, the concern about
protecting those individual gun rights did not include the rights of members
of the Black Panthers, who, up to that point, had broken no firearms laws.
Instead, the NRA enlisted its Western representative, E. F. “Tod” Sloan,
who was based in Redwood City, California, to get involved in drafting
language for Mulford’s bill, clarifying what “loaded” meant, and editing
portions that the assemblyman had submitted for review.36

Huey Newton knew that this law would “effectively outlaw … the Black
Panther strategy.” As a sign of defiance and to continue to build the
reputation of the group, he decided to “send an armed delegation to the state
capitol” while the bill was being debated.37 The newspapers, Mulford, and
other legislators would call it an “invasion.” They described a band of
armed Black men, with their “bandoleers of ammunition,” storming into the



legislative chambers, knocking down the elderly sergeant-of-arms, and
throwing the “capitol into a swivet as they entered the west door.”38

That dramatic rendering isn’t quite accurate. When Bobby Seale and a
group of twenty-nine other Panthers arrived at the Capitol building, after
making the eighty-two-mile drive from Oakland to Sacramento, he wasn’t
quite sure where to go and had to ask directions to find where the legislators
met. Reporters and cameramen saw a group of Black men and women, with
all of that leather, the berets, and the guns, and ran to get the story. By the
time they reached the assembly floor, where the public was not allowed to
go during session, there was a swarm of journalists and photographers
around Seale and the other members. “Several of the reporters barged into
the assembly to get a better picture of the Panthers as they entered. Seale
and about twelve of the Panther followed.” The legislators recalled at the
time just seeing the “gaggle of news and television cameramen in what
seemed to be a stampede.”39 Indeed “only a few of the legislators were
actually aware of the intrusion.”40 Mulford was certain, however, that the
Panthers were trying to intimidate him, and that would compel the
California assemblyman to strengthen the bill as he turned proposed
misdemeanors into felonies.41

After the Capitol police removed the Panthers from the room and seized
their weapons, Seale read a statement that AB 1591 was designed to keep
“black people disarmed and powerless at the very same time that racist
police agencies … are intensifying the terror, brutality, murder, and
repression of black people.”42 Seale invoked the Second Amendment. One
of the officers present noted, “The Black Panther group … knew how far
they could go … The weapons were loaded although no shells were in their
firing chambers … the weapons were being carried openly without any
attempt at concealment [and] … They were quoting the Constitution
verbatim about their right to bear arms.”43

Mulford adamantly denied that the legislation was aimed at African
Americans and offered assurances that “there are no racial overtones to this
measure.”44 He publicly asserted that AB 1591 was designed to cover the
Klan and the Minutemen. But Willie Brown, a Black assemblyman from
San Francisco, noted that Mulford had been against similar legislation
“until Negroes showed up in Oakland—his district—with arms and then he
seeks restrictive legislation.”45 And Mulford’s private correspondence



demonstrated that the Black Panthers were the genesis for this bill and the
target. He explained to Governor Ronald Reagan that the “Black Panther
movement is creating a serious problem.” And that AB 1591 was, therefore,
“introduced at the request of the Oakland Police Department.”46 For his
part, Reagan, through his legislative secretary, informed Mulford that a
prominent district attorney “emphasizes the danger of the carrying of
firearms by groups such as the Black Panthers and the need for control in
this area.” Reagan was, thus, “keenly concerned” and pledged to “sign it
[AB 1591] when it reaches his desk.”47

It was sure to pass. AB 1591 had police backing and, as Mulford
bragged, “the support of the National Rifle Association and Governor
Reagan,” all underscored by the dangerous image of the Panthers brought
on by the “invasion” of the state capitol.48

Many white Americans couldn’t get over their first impression
of the Black Panthers. Coverage of the 1967 protest introduced
them to the party, and the fear of black people exercising their
rights in an empowered, intimidating fashion left its mark. To
them the Black Panthers were little more than a group of thugs
unified behind militaristic trappings and a leftist political
ideology.49

Or, as Reagan remarked while signing the Mulford Act, this law would
not affect the “honest citizen.”50

In the backlash to the Civil Rights Movement, Black people brandishing
their constitutional and legal rights could be neither “honest” nor
“citizen[s].” Indeed, by 1966, “85 percent of whites were certain that ‘the
pace of civil rights was too fast.’ ”51 Therefore, Seale’s assertions simply
could not resonate as valid when he told the press that the Panthers had
come to the state capitol “to defend their constitutional right to bear arms,
criticize …‘racist Oakland police’ and oppose … a bill outlawing the
carrying of loaded weapons in public,” which had not been defined as
dangerous, until the Panthers did it.52

The Sacramento Bee vehemently denounced the Black Panthers as
“misguided,” and the newspaper was wholly unimpressed by their “battle
cries … [of] constitutional rights! Constitutional rights!” If the Panthers



wanted to hide behind the Second Amendment, the editorial chided, they
should “learn more about the Constitution and Bill of Rights they used as
their shields.” What the Panthers have done, the newspaper concluded, was
unconscionable. They “defiled the very documents they quoted.”53 The Los
Angeles Times derided Seale’s stance on the Second Amendment’s right to
bear arms too, calling it “completely farcical.” The point of a well-regulated
militia, the editorial continued, was “to protect against the emergence of
just such groups in the future.” The LA Times further asserted, “Even the
National Rifle Assn., that most militant defender of the right to possess
arms, should agree that incidents such as occurred in Sacramento and which
may occur elsewhere, cannot be tolerated in modern society.”54

What the NRA did agree on was the Mulford Act and its target. One
NRA member, Stephen D’Arrigo Jr., explained that the Second Amendment
allowed a group of armed citizens to be “deputized at times of emergency.”
This does not mean, he continued, “bands such as the Minute Men, Black
Panthers … or any other such groups by whatever name.”55 Tod Sloan, the
NRA’s Western representative who’d helped craft the legislation, “said his
organization has no opposition to Mulford’s bill because it will not affect
the law-abiding citizen, sportsman, hunter, or target shooters.”56 Ignoring, of
course, that before the Mulford Act, the Panthers were law-abiding citizens,
too. The new law was designed to ensure that they would not be.57

There was another major gun law on the horizon, driven by the tumult of
the 1960s, which fed into the sense of a world imperiled. Assassinations,
riots, and demonstrations against the war in Vietnam suggested that the
American dream, reflected in the rise of the suburbs and relative affluence,
was not going to survive the decade. Many felt the “futility of trying to stop
the massive flow that is America going down the drain.”58 The fact that “the
homicide rate leaped by more than 50 percent, driven by fatal shootings,”
added to the sense of precarity.59 The assassination of President John F.
Kennedy and the news that his killer, Lee Harvey Oswald, had purchased
the murder weapon through the mail from an ad in the NRA’s magazine sent
the first tremors of federal gun control legislation through the land in nearly
thirty years, since the era of gangsters John Dillinger and Bonnie and



Clyde. Kennedy’s murder, however, wasn’t enough to move the bill through
Congress.60 Then came the uprisings in 1965, 1966, and 1967 that “wiped
out whole neighborhoods” and that led to hundreds of casualties and
millions of dollars in property losses.61 For many whites, “it seemed that the
guerrilla warfare of the Vietcong had found its way onto the streets of
America.”62 Rumors of sniper fire pinning down police and firefighters
evoked the worst fears about Negroes with Guns.63 An affirmation of those
fears came through in a “federal report on the riots [that] put at least part of
the blame on the easy availability of guns. In the years just before 1967, the
number of handguns registered in Michigan had increased by 128 percent.
Newark had seen a 300 percent increase in permit applications in the
preceding two years alone.” The report concluded that gun control was
essential to bring about “domestic peace and tranquility.”64 Chicago’s
mayor, Richard J. Daley, railed at President Lyndon Johnson in July 1966,
“You’ve got people out there, especially the nonwhites, … buying guns
right and left. You got guns and rifles and pistols and everything else,” he
said, stewing. “There’s no registration. There isn’t a damn thing” but
“lawlessness and disorder.”65

Still federal gun control legislation stalled. The NRA was key as it laid
out for its 800,000 members a picture of a lawless apocalypse that required
an armed citizenry for self-defense: “There is little indication that
congressional sponsors … have given any thought to the fate of citizens
who may be trapped and beleaguered by howling mobs that brush aside the
police.”66 It would take Martin Luther King Jr.’s assassination and another
wave of uprisings in April 1968, punctuated by Robert Kennedy’s murder
just two months later, to finally move the Gun Control Act out of Congress
and onto the president’s desk for signing. The NRA, however—by working
through powerful Southern senators Strom Thurmond of South Carolina
and James O. Eastland of Mississippi, who were both “hostile as hell” to the
Gun Control Act and were “mutilating the bill as it is”—ensured that two of
the key elements that President Lyndon Johnson wanted would not make it
into the final bill.67 One was a federal registry of firearms and the other was
a federal licensing requirement for gun owners. With those two provisions
stripped from the bill, all the NRA’s the “sky-is-falling warnings about the
government taking away gun rights” transformed into “legislation they
could ‘live with.’ ”68 The Gun Control Act of 1968 restricted “mail-order



sale of rifles, shotguns, and ammunition,” banned “dangerous” people
—“felons, fugitives, dishonorably discharged from the military” as well as
the mentally ill, addicts, and minors—“from purchasing or possessing
guns,” and blocked a certain type of weapon, cheap, poorly built guns, the
Saturday night specials, “so named by Detroit police for their association
with urban crime, which spiked on weekends,” from being sold. The NRA
explained to its members, with little to no irony, that when it came to
Saturday night special handguns, the organization “does not necessarily
approve of everything that goes ‘Bang!’ ”69 As the debates over the Gun
Control Act unfolded, it became clear that “having a gun was a white
prerogative.”70 One advocate for the Gun Control Act, thus, incisively noted
that the new federal law “was passed not to control guns but to control
blacks.”71

Protecting law-abiding citizens from “mad dogs” and “thugs” became
nothing short of a political gold mine.72 “The subtext was that African
Americans were dangerous, that poverty combined with inept upbringing
and untamed rage were all coming to the surface in the successes of the
Civil Rights movement.”73 Indeed, in 1967, Richard Nixon wrote in
Reader’s Digest that the uprisings in the wake of the movement revealed
some “racial animosities … But riots were also the most virulent symptoms
to date of another, and in some ways graver, national disorder—the decline
in respect for public authority and the rule of law in America. Far from
being a great society, ours is becoming a lawless society.”74

This positioning, known as the Southern Strategy, which used dog-
whistle synonyms for the n-word to define anti-Blackness, was a way for
those seeking elected office to identify whites as honest, hardworking
Americans besieged by Black people, who were freeloaders and threats to
society.75 Nixon’s presidential campaign, for example, ran an ad that
“carefully avoided using pictures of African Americans while at the same
time showing cities burning, grainy images of protestors out in the streets,
blood flowing, chaos shaking the very foundations of society,” followed by
silence and bold lettering telling the viewers to vote as if their very lives
depended upon it. After viewing the ad, Nixon exclaimed that “the
commercial ‘hits it right on the nose … It’s all about law and order and the
damn Negro–Puerto Rican groups out there.”76 Politicians thus proved their
“tough on crime” mettle by passing laws that were to signify their



commitment to “law and order” (even when the crime rates had
plummeted). Policymakers and their constituents denigrated public
expenditures for schools, jobs, housing, and health care as the quixotic
plans of “bleeding heart” liberals who were “coddling criminals” and who
had “irresponsibly squandered taxpayer money on ineffective social
programs to control crime.”77 As President Reagan dismissively said in
1987, “In the sixties we waged a war on poverty, and poverty won.”78

Instead, since 1971, the one-trillion-dollar government investment was now
being funneled into policing and prisons.79 That depth of expenditure
required a nation in a perpetual state of fear. The media was key. “While the
murder rate in the United States fell by 20% from 1990-1998, the numbers
of stories about murder (excluding O.J. Simpson) on the network news
increased by 600 percent.” The message was clear: “Be afraid, be very
afraid!”80 That fear focused on African Americans and their supposedly
documented and inherent propensity for violent crime.81 That pervasive
anti-Blackness, even after the Civil Rights Movement, turned the Second
Amendment’s laws for protection—the castle doctrine, stand your ground,
and open carry—against African Americans.

It was early in the morning, close to Thanksgiving 2006, when ninety-two-
year-old Kathryn Johnston, a Black woman, heard the clanking of burglar
bars being pried off the door in her Atlanta home. Fearing the worst,
Johnston grabbed her “rusty revolver” to defend herself and the place where
she had lived for nearly seventeen years. When three men “kicked that door
down,” she pulled the trigger. Her one shot was answered with a hail of
bullets, thirty-nine of them. Five of which hit the elderly woman. Johnston
fell to the floor of her beloved home bleeding, mortally wounded. The men,
narcotics officers in the Atlanta Police Department, had a no-knock warrant
to conduct a drug raid to find a dealer named “Sam” and his kilo of cocaine.
Instead, they found a ninety-two-year-old woman scared for her life. After
they “shot her down like a dog,” they handcuffed the dying Johnston and
scoured her home looking for drugs and the elusive Sam. Neither was
there.82



Johnston’s niece was furious. Her aunt’s home was not a place where
drugs were sold. Just “ask the neighbors!” she exclaimed.83 The police
department, however, insisted that the narcotics officers had the right house
and that they were justified in gunning down a ninety-two-year-old woman
in her home because she shot first.84 Of course she did. The right to protect
your home and life from an intruder is basic law, the castle doctrine. It was
the wee hours of the morning. She lived alone. She heard the burglar bars
clanking as they were being removed from her home in a high-crime area.
She was fearful. A neighbor, another elderly woman, had recently been
raped. Johnston had to wonder, was the same trauma going to happen to
her? Then she witnessed the violent entry into her home. In short, what
happened that morning—“tumultuous entry,” the rightful fear that intruders
were there to commit a felony, that someone was illegally entering who was
not a relative—met all the criteria of the castle doctrine.85 Except in this
case, it didn’t apply. Assistant Chief Alan Dreher said the police “were
justified in shooting once they were fired upon.”86 He claimed they “had a
legal warrant and ‘knocked and announced’ before they forced open the
door.”87

That wasn’t true. It was a no-knock warrant, where police do not have to
announce themselves before entering a residence, in order to prevent key
evidence from being destroyed. The police had received this warrant,
however, based on an extorted confession from a dealer whom the police
had planted drugs on, in order to get him to reveal his supplier. Under threat
of an interminable prison term for possessing bags of marijuana that
weren’t even his, he lied. The cornered dealer gave Johnston’s address and
told the narcotics officers that a kilo of cocaine and his supplier, “Sam,”
would be there. In short, the “police were able … to fabricate evidence and
obtain an emergency, no-knock warrant based on an imaginary person.”88

As outrageous as this seems, the story held up for almost a month because
the officers, Gregg Junnier, Jason Smith, and Arthur Tesler, planted
marijuana and crack in Johnston’s home, which undermined the neighbors’
assertion that “they got the wrong house.”89

With Sam never materializing, however, and no valid record of drug
sales or arrests at Johnston’s home, the narcotics officers tried to shore up
their story. They reached out to a trusted informant to back their version
that the house where they had fired thirty-nine bullets at a scared, elderly



Black woman was actually a major center of drug activity. The informant,
fearing for his life, given what the officers had already done to a ninety-
two-year-old woman, chose, instead, to go to a major media outlet with his
story. That’s how the truth came to light. Prior to that time, enough doubt
had lingered over Johnston that one woman, when asked about the killing,
justified it: “She was 92 years old. I understand that, but she opened fire.”90

The castle doctrine, in the end, provided as much protection for a Black
woman living alone as a “rusty revolver.”

Years later, in Louisville, Kentucky, the castle doctrine proved, once again,
to be a house made of straw when anti-Blackness came pounding on the
door with another no-knock warrant. On March 13, 2020, twenty-six-year-
old Breonna Taylor, an emergency room technician, was in her apartment
with her boyfriend, Kenneth Walker. They had the television on, barely
watching a movie, when they heard a horrible, frightening pounding on the
door. Taylor was screaming “at the top of her lungs,” “Who is it?!” No
response. Just pounding. She and Walker got out of bed, and he grabbed his
licensed gun, afraid it could be Taylor’s ex-boyfriend, a drug dealer. They
“were scared to death.” Then the door “comes off its hinges. Like an
explosion.” Walker fired a shot. The response was fast and lethal. Thirty-
two bullets rained down into that apartment, plowed into the walls, the
kitchen, the ceiling, a clock, the windows, and five or six went into Taylor,
one of which was the “kill shot.” She collapsed in the hallway. Bleeding.
She received no medical attention for at least twenty minutes.91

Kentucky attorney general Daniel Cameron concluded that because
Walker had shot first, hitting one of the officers in the femoral artery, the
killing of Taylor was “justified.” In coming to that conclusion, Cameron
misled the public about key elements in the case. He said that when the
police came to Taylor’s apartment to search for drugs or money, which her
ex-boyfriend had supposedly stashed there, it “was not served as a no-
knock warrant”—but as journalist Radley Balko countered, “It absolutely
was. It says so right on the warrant.”92 The hocus-pocus of presenting it as a
regular search warrant was necessary because a regular warrant meant the
officers would have been required to announce themselves before entering.



If the police had actually done that, Walker and Taylor would have had
notification that it was law enforcement on the other side of the door.

Whether the police announced themselves or not, however, could not be
fully verified because, in violation of the department’s policy, not one of the
seven officers in the raid had turned on his body camera. A canvass of
eleven neighbors, however, revealed that no one had heard the police
identify themselves. A second round of interviews brought the same result.
Finally, when asked by investigators a third time, one of the neighbors
changed his story and said he heard the announcement.93 That is the thin
reed on which the attorney general of Kentucky hung the label of
“justified.” Under Kentucky’s statute, “law-enforcement officers are the
only home invaders that residents aren’t allowed to use deadly force
against, but only if they clearly identify themselves as law enforcement.”94

Based on the newly remembered announcement, when officers entered the
apartment, Walker supposedly knew law enforcement was coming through
the front entry at 12:43 a.m. and picked up his Glock 9mm and fired at the
police. The cops, therefore, “returned fired after having been fired upon.”95

That single piece of remembering dissolved the castle doctrine. Justified.
Days of protest denounced that conclusion.

The Louisville Metropolitan Police Department (LMPD) was getting
excoriated for a warrant that was so flawed, the judge who signed it
believed the officer had lied about the details to obtain it. Police were being
hammered for changing the times on the warrant to make it look as if
officers had no knowledge that their key suspect, Taylor’s ex-boyfriend, had
already been arrested ten miles away, and, as a result, there was no need to
go in hard with a battering ram on Taylor’s apartment. Officers were being
scolded for botching the basics of how to conduct a raid.96 And so, the
police decided to turn to an old playbook: “thugify” the victims, Taylor and
Walker, and make the killing look like a reasonable response to Black
criminality. The LMPD released to the press a tranche of photos marked
“Partners in Crime” of the couple with the gun Walker used to “fire at
police.”97 The response on social media was blistering. “I thought we all
had the right to bear arms”; “He had the right to protect his home when
those cops idiotically barged in without stating their presence as cops”;
“And!?? It was a legally owned firearm”; “take this down”; “Leaps and
bounds to further vilify Black people”; and “If it wasn’t self defense why



didn’t the boyfriend get charged for shooting a cop … BECAUSE IT WAS
SELF DEFENSE!”98

In August 2010, it had certainly looked like self-defense, too. Except in a
stand-your-ground state, it wasn’t.99 Marissa Alexander had previously
suffered a beating so horrific by her then husband, Rico Gray, that she had
to be hospitalized. In 2009, Alexander had to take out a restraining order
against him. Nevertheless, when she was eight months pregnant, she ended
up with a black eye.100 Later, at home with her nine-day-old baby girl, she
found Gray enraged after he came across text messages on her phone that
suggested she was more than ready to move on to someone else. “If I can’t
have you,” he screamed, “nobody going to have you!”101 As many who have
suffered domestic violence know, that phrase is often the trip wire to
death.102 Alexander broke free, ran to the garage, couldn’t get out, then
retrieved her gun from the car, and came back in the house. Gray, who
admitted to abusing “all five of his babies’ mamas except one,”
acknowledged that “during the tussle,” with his nine-year-old and thirteen-
year-old sons right there, he “was going towards her” when Alexander fired
a warning shot to get him to back off; to not “put [his] hands on her
anymore.”103

This was in Florida, a stand-your-ground state. In fact, Florida was the
first in America to have this law, which was written under the heavy
influence of the NRA.104 Marion Hammer, the powerhouse NRA lobbyist in
Florida, said, “Through time, in this country, what I like to call bleeding-
heart criminal coddlers, want you to give a criminal an even break, so that
when you’re attacked, you’re supposed to turn around and run, rather than
standing your ground and protecting yourself and your family and your
property.”105 Not anymore. With stand-your-ground laws, the castle doctrine
expanded beyond the home and emphasized that there is no requirement to
retreat, no responsibility to leave the danger before engaging the perceived
(as opposed to actual) threat. In an ever-fearful America, stand your ground
“stems from a ‘kill-or-be-killed’ ” outlook.106

Alexander, however, wasn’t trying to kill Gray. She just wanted him to
stop. A battered woman, fending off a man who had admitted to police he



had threatened her, who had previously beaten her so badly she had to be
hospitalized, would seem to fall under the stand-your-ground canopy. In
fact, Alexander explained: “I didn’t realize how serious it was until my first
meeting with my attorney and he looked pretty spooked about the whole
thing. And, I’m looking at him like ‘Why? I had a restraining order against
[my ex-husband] and a concealed-weapons license. What’s the big deal? It’s
self defense.’ And he was like: ‘No, this is pretty serious.’ ”107 The state
attorney Angela Corey concurred, and vigorously pursued an aggravated
assault with a deadly weapon charge, which carried a twenty-year prison
sentence, against this Black woman.

Corey argued that when Alexander fired, it wasn’t a warning shot,
because the bullet didn’t go into the ceiling; it went into the wall, about
“adult-height.” She noted that Gray’s sons were there and could have been
hurt. Corey insisted, as well, that when Alexander went into the garage and
came back into the house with a gun, that erased any stand-your-ground
claims. She could have “fled the scene,” Corey claimed. “Although in 1999
the Florida Supreme Court ruled that a woman attacked by her husband in
the home they share has no duty to flee,” that ruling proved to be
irrelevant.108 Alexander “believed [that the way] the court viewed her
defense, ‘It was a crime from the jump,’ adding the Stand Your Ground law
‘was never considered.’ ”109 The judge was clear: Florida’s expanded self-
defense law would not apply because Alexander “didn’t appear afraid.”110

Her ex-husband’s attorney noted what he considered to be a key fact: that
Gray “was unarmed and she shot at him.”111 The jury took twelve minutes
to deliberate and found her guilty; she was sentenced to twenty years in
prison.112

In Alexander’s case, Corey had clearly set the parameters of what
constituted stand your ground—“because Alexander had to exit the house to
retrieve the gun from her car in the garage, she was no longer in any
imminent danger and thus not afforded immunity under Florida’s stand-
your-ground defense. Furthermore, Alexander’s warning shot hit the wall,
as opposed to the ceiling, and prosecutors insisted that this put Gray and his
children in physical danger.”113

Those stand-your-ground parameters—the possibility of not engaging,
protection of a child’s life, firing a weapon to warn not to kill—crumbled at
the feet of a dead Black teenager, Trayvon Martin, just two years later. In



February 2012, Martin was watching the NBA All-Star game, when, during
halftime, he decided to go to the local convenience store to get a snack. On
his way back home in the gated community, a self-styled neighborhood
watch captain, George Zimmerman, spotted Martin and thought he saw
something suspicious.114 This wasn’t unusual for Zimmerman, who had
made numerous calls to 911 reporting “suspicious” African American
males. Those “driving real slow looking at all the [vehicles] in the complex
blaring music” and those who were “on foot … in a tank top and shorts …
near the development’s back entrance,” as well as “two black teens in the
same area,” given that “[juveniles] are the subjs who have been
[burglarizing] in this area,” and a “black man in a leather jacket near one of
the development’s units.” None of those calls panned out. Police came and
found nothing.115

The next time Sanford Police came, however, they would find a dead
child. Zimmerman had put a bullet in Trayvon’s chest. The gunman claimed
self-defense. Prior to the killing, Zimmerman told the 911 operator, “This
guy looks like he’s up to no good or he’s on drugs or something, … and he’s
a black male … Something’s wrong with him.” Then, “Yup, he’s coming to
check me out, he’s got something in his hands … I don’t know what his
deal is … These assholes, they always get away.” After a discussion with
911 on his specific location, it was clear that Zimmerman had left his car
and was now after Martin. “Shit,” the gunman said, “he’s running.” The
dispatcher queries, “Are you following him?” “Yep,” came Zimmerman’s
reply. “Okay, we don’t need you to do that,” the 911 operator warned. The
gunman ignored her. He took his loaded 9mm and stalked the unarmed
teenager through the neighborhood. Trayvon Martin was on the phone with
Rachel Jeantel, his childhood friend since the second grade. She heard him
say, “Why are you following me?” She heard pushing and shoving, then the
phone went dead. Trayvon Martin didn’t answer her subsequent, urgent
phone call. He couldn’t. Zimmerman had shot the teenager in the heart.116

When the police arrived, they barely investigated. No homicide
detective was brought to the scene.117 Zimmerman wasn’t given a drug or
alcohol test, which is standard when there’s a killing.118 The chief of police,
Bill Lee, admitted that he felt handcuffed by stand your ground and the
liabilities that his department would incur for making an arrest. He also
insisted that there simply wasn’t enough evidence to contradict



Zimmerman’s claim that it was self-defense.119 The attorney for Trayvon
Martin’s family was outraged. “When you add it up, it just doesn’t make
sense … Trayvon Martin, a kid, has a bag of Skittles. (Zimmerman) had a
9mm gun. Trayvon Martin didn’t approach George Zimmerman, George
Zimmerman approached Trayvon Martin. So how can he now assert self-
defense?”120

The uproar led Angela Corey’s office to get the case and prosecute
Zimmerman. Yet the stand-your-ground parameters that her office had
erected against Marissa Alexander were not holding up. An unarmed minor
was killed by a man who had stalked the teenager through the neighborhood
with a loaded weapon. When warned by the 911 operator, Zimmerman had
the choice to not engage. Although the chief of police held that “911
directions … are not mandatory instructions,” that still does not obviate the
option available to the gunman to stay in the SUV and not trail a child in
the darkened, rain-soaked night.121

Despite this, right-wing media, including Breitbart, Glenn Beck,
Geraldo Rivera on Fox and Friends, and others, began the process to
“thugify” Trayvon Martin and show that Zimmerman had every right to be
afraid. They posted stories, with no evidence, that Martin was a juvenile
delinquent, kicked out of school for drugs, and that he was a “gold-toothed”
“thug wannabe.” Rivera, remarking on the hoodie Martin wore, asserted,
“You dress like a thug, people are going to treat you like a thug.” The point,
as columnist Zerlina Maxwell noted, was an “attempt to portray
Zimmerman as a do-gooder neighborhood watchman, with no racial biases
and black friends, who was attacked for no reason by dangerous thug
Trayvon while he was just doing his job of patrolling his gated community
with a nine millimeter.” Martin, as a commenter at Breitbart wrote, was
“just another black punk who got what he deserved.”122

Journalist Leonard Pitts reflected on the thugification. He recalled: “One
woman forwarded a chain email depicting a tough-looking, light-skinned
African-American man with tattoos on his face. It was headlined: ‘The Real
Trayvon Martin,’ which it wasn’t. It was actually a then-32-year-old rapper
who calls himself The Game. But the message was clear: Trayvon was a
scary black man who deserved what he got.”123 One conservative writer ran
with that point: “Martin was no ‘child.’ He was not yet a legal adult, but at
17 years of age he could, with a parent’s permission, kill and die for the



United States military. And 17 year olds, particularly when they are six feet
tall, intoxicated on drugs, and physically fit, as was Martin, can and do kill
and die in the streets of America.”124 The big, Black, scary, gangsta imagery
of dying “in the streets,” especially, for someone unarmed who was still a
minor, had transformed Trayvon Martin “from a 5’8”, 158 lbs. tall, 17-year-
old,” into a six-foot-tall, “pot-smoking, hoodie-wearing, jewelry stealing,
aggressive thug, who had attacked a man who was older, less athletic, and
vulnerable. The only equalizer was a 9mm.”125

Although Zimmerman did not cite stand your ground during his trial, it
affected the police investigation and the judge’s instructions to the jury,
which limited the scope of what the jurors could consider.126 Judge Debra
Nelson restricted the evidence to be deliberated upon to only the
confrontation, and Zimmerman’s fear, and not how that fateful encounter
began with him stalking a child or even how the 9mm ended up at the site
where the killing occurred.127 With the jury instructions, the last parameter
collapsed. Zimmerman could bring a gun to confront an unarmed teenager,
claim he was fearful for his life, shoot the minor, and be found not guilty of
second-degree murder.

The killing led Florida legislators, on both sides of the political aisle, to
question the effects of this NRA-backed law, which the organization had
called a “human right.”128 Before the verdict, Republican state senator
Dennis Baxley, a co-sponsor of the legislation, told the Miami Herald that
Zimmerman “has no protection under my law … There’s nothing in this
statute that authorizes you to pursue and confront people, particularly if law
enforcement has told you to stay put.” Democratic state senator Oscar
Braynon similarly noted, “When the Legislature passed this in 2005, I don’t
think they planned for people who would … become vigilantes or be like
some weird Batman who would go out and kill little kids like Trayvon.”129

Whatever the expectations, the results of stand your ground were
obvious. There was a battered Black woman who was armed but not
protected by this law and, conversely, an unarmed African American teen
with nothing but Skittles and iced tea who also was left unprotected by
stand your ground. Alexander received a twenty-year sentence, Martin a
death sentence. In America’s anti-Black environment, there was no ground
upon which their right to be unharmed could stand.



The Tampa Bay Times conducted an investigation and found that since
stand your ground had been enacted in Florida, “nearly seventy percent of
those who invoked it as a defense had gone free.” Moreover, “there was a
racial imbalance: a person was more likely to be found innocent if the
victim was black.”130 This racial imbalance was affirmed by another study,
which found that from 2005 to 2013, “juries were twice as likely to convict
the perpetrator of a crime against a white person than against a person of
color.”131

Just as stand your ground was an affirmation of the Second Amendment’s
right to self-defense, open carry laws were the companion piece for the
right to bear arms—and proved to be equally lethal to Black Americans.
The research project Mapping Police Violence has documented that
between 2013 to 2019, with more than 1,900 deaths, Black Americans were
killed by police “at three times the rate of white Americans … when
adjusted for population.” In addition, they were more likely than any other
racial or ethnic group to be unarmed when killed by law enforcement.132

Those data, coupled with the work of Stanford University researcher
Jennifer Eberhardt, suggest that Black people are perceived as the universal
threat.133 Her team “conducted studies where police and others, cued with
an image of a black person, quickly deciphered very blurred images often
associated with crime, such as a gun. White people see an African
American, and they’re immediately looking for something illegal. They
almost instantly see a threat.”134 As the studies on police killings of African
Americans indicate, this is the case even when Blacks are unarmed. Thus,
when African Americans openly carry a gun, although allowed by law, it
raises exponentially the sense of danger about them and to them.

On August 5, 2014, John Crawford III, a twenty-two-year-old Black
man, was in a Walmart in the Dayton, Ohio, area, shopping for the
ingredients to make s’mores and talking on the phone to the mother of his
two children, when he happened to spot a BB gun out of its packaging lying
on the shelves in the toy department.135 He picked it up as he continued to
go through the store shopping and talking. A customer, April Ritchie, spied
him and told her husband, Ronald Ritchie, that Crawford looked “very



shady” because he wasn’t making eye contact and seemed to not want to
draw attention to himself. She felt “unsafe.”136 Ronald Ritchie agreed,
followed Crawford throughout the Walmart, and called 911 reporting that “a
gentleman [was] walking around with a gun in the store … he’s like
pointing it at people.” He claimed Crawford was loading what appeared to
be a rifle and “waving it back and forth.”137 Ritchie, who had previously
shared with his friends an article from the Tea Party News Network that
Barack Obama and his attorney general Eric Holder were “race hustlers,”
stayed on the phone describing a Black man who had begun pointing the
gun “at, like, two children” and then reaffirmed that claim for the 911
operator.138

Spurred on by the fears of a couple afraid of a Black man in an open
carry state, who was openly carrying a “rifle” in a store where guns are
sold, police officer Sean Williams and Sergeant David Darkow believed
they were rushing into something akin to an active-shooter situation.139

From the description, they knew they were looking for a Black male
wearing blue pants and a blue shirt who was “waving a rifle.”140 They
scoured the store and set eyes on Crawford, who had his back to them while
still on the phone.141 One of the officers commanded, “Drop the weapon!”
Crawford didn’t. Perhaps because he was distracted by his phone
conversation. Perhaps because the officers did not identify themselves as
police. Perhaps because it was a BB gun and not, in his mind, a weapon.
Nevertheless, Crawford’s unintended noncompliance amplified the fear. In
those fateful few seconds, Officer Williams recalled, “I felt at that moment
that my life was in immediate danger, that Sergeant Darkow’s life was in
immediate danger, and that the lives of all the families, children and
customers were in immediate danger. I then fired two rounds at the
suspect.”142

Open carry law is clear. As long as the gun owner is not posing a threat,
the right to openly carry a firearm is inviolate. What is also clear from the
release of the surveillance tape from Walmart was that John Crawford III
was not a threat. “John was doing nothing wrong in Walmart, nothing more,
nothing less than shopping,” the Crawford family’s attorney said.143 When
the FBI synced up the video with Ronald Ritchie’s 911 call, it was obvious
that he had described events to the emergency operator that had never
happened. Crawford was not aiming the weapon at anyone, much less two



children. There was no loading of the BB gun or aiming the muzzle at
customers. There was no “waving the rifle around.” Crawford generally
kept it pointed toward the floor, and when he did bring the gun up, it was to
point at some shelves, and there was no one around him at the time. The
Ritchies, though, had conjured up the trifecta of threats: a Black man, with
a rifle in Walmart, pointing the gun at children. The special prosecutor
remarked that when it came to Ronald Ritchie, “If he’s not there, then
maybe we would not be here.”144 In short, because the couple felt “unsafe”
about Crawford being in a store that sells guns, carrying what they thought
was a gun, in an open carry state, the young father was put in the crosshairs
of two police bullets. Unfazed by what he had done, Ritchie, who would not
be charged with making a false 911 call, sounded like those in the wake of
Trayvon Martin’s killing, where the victim was blamed for his own death.
Ritchie offered that Crawford “kind of deserved it … if you’re dumb
enough to point any kind of weapon at a police officer you get what’s
coming to you.”145

That same callous sentiment surrounded the slaying by police of a
twelve-year-old child in Cleveland, Ohio, just a few months after
Crawford’s death. There was the official statement of imminent threat and
fear to justify the killing, and then there was the video that contradicted the
story. But just as with Crawford, it did not matter. Tamir Rice had swapped
with a friend a cell phone for a used toy gun, a replica of a Colt pistol that
was missing its orange tip that signaled it wasn’t real. He was in a pavilion
at a community center playing with his new toy. A call came in to 911:
There’s “a guy in here with a pistol.” The caller went on, adding that the
weapon was “probably fake” and that it was wielded by “probably a
juvenile.” For some unknown reason, those last two bits of key information
were not relayed to the officers dispatched to the pavilion.146

Officer Frank Garmback, who drove the patrol car, and Timothy
Loehmann, a rookie to the Cleveland Police Department who had resigned
from a much smaller, suburban department because his immaturity and
complete meltdown on the firing range had him scheduled to be fired,
rushed to the community center.147 They decided to take a shortcut to get
there faster. That choice, however, had them skid and pull up within a few
yards of where Tamir was playing. By this time, he had tucked the toy in his
waistband and put his head down on the table, when he heard the car pull



up so close that “it made it difficult [for the police] to take cover, or to use
verbal persuasion or other tactics suggested by the department’s use-of-
force policy.” In other words, they had skidded their car within a distance
that created an unsafe situation.148 Within two seconds of the police car’s
arrival, Loehmann had exited and “shot Tamir in the abdomen from point-
blank range.”149 Garmback called it in: “Shots fired, male down … Black
male, maybe 20, black revolver, black handgun by him. Send E.M.S. this
way, and a roadblock.”150

The officers’ rendition of the killing was a textbook threat assessment
that could overrule Ohio’s open carry law. The police said that there were
people in the pavilion with Rice, thereby putting others in jeopardy. The
officers relayed that they had ordered him three times to put his hands up.
Instead, Rice, they claimed, walked toward them and put his hand in his
waistband to pull out the gun. “ ‘He gave me no choice,’ Loehmann told
another officer moments after the shooting. ‘He reached for the gun and
there was nothing I could do.’ ”151

The video, however, told another story. Tamir Rice was alone in the
pavilion—there was no one there for him to threaten. It would have been
virtually impossible within two seconds for police to order him to put up his
hands three distinct times and for him to not comply before Loehmann
pulled the trigger.152 In addition, in those two seconds, as the videotape
shows, Rice was not reaching for his toy gun.153

Despite the fact that “the video shows some damning inconsistencies
with the officers’ initial statements,” the prosecutor relied on the expert
witness reports from a Colorado district attorney and an FBI agent that the
killing of the twelve-year-old was justifiable. And Cuyahoga County
prosecutor Timothy McGinty said that the case met the Supreme Court
standard for use of force. Loehmann “had a reason to fear for his life,” and
“the law gives the benefit of the doubt to officers who must make split-
second decisions.”154

Meanwhile, McGinty and the media began to question the grief of Tamir
Rice’s parents, suggesting that their concerns were “economically
motivated” and that the criminal history of the father and mother indicated
the inevitable threat that the child presented to the police.155 Many
comments on a New York Times article about the officers not facing any
charges vilified the parents and Tamir Rice and stressed the danger to



society of Black people with guns: “Why do parents, especially black
parents, still allow their children to play with toy guns? I think any parent
that lets their children play with toy guns should be referred to child
protective services.” Another: “WHY is a 12-year old carrying a replica of a
gun aiming at people? Where does his idea of fun and play come from?
How about his parents who apparently failed to instill some ideas for
healthy toy-choices in their son.” And yet another: “This was a failure of
parenting. No parent should allow a black teen out of their home waving a
handgun around in public.” The problem, one commenter observed, was
Black societal violence: “See what kind of insanity is happening in our
inner cities and how kids as young as 12 are killing innocents .”156

The aura of Black threat loomed. Like Trayvon Martin, Rice, too, aged
dramatically from a minor into adulthood the moment they died. “As a
recent study of police officers indicated, ‘Black boys are seen as older and
less innocent and that they prompt a less essential conception of childhood
than do their White same-age peers.’ Worse yet, the researchers’ ‘findings
demonstrate that the Black/ape association,’ which is a dehumanization
process, ‘predicted actual racial disparities in police violence toward
children.’ ”157 Moreover, “computerized police simulators show black and
white officers are each more likely to open fire on an African American
subject they believe is armed, compared to a white subject who is dressed
and behaving identically.”158 Columnist Charles P. Pierce wrote, “At its
heart, open carry is about open season on the people who scare you. It’s
certainly not about an absolute Second Amendment right that applies to
black people as well as white.”159 The descriptors that often provide a cover
of innocence—elderly, teenager, child, health care provider, mother—when
applied to African Americans, were no match for the societal fear of Black
people.

In the film The Hate U Give, an activist portrayed by Issa Rae
encapsulates the problem: “It’s impossible to be unarmed when your
Blackness is the weapon that they fear.”160



 

Epilogue

Racism Lies Around like a Loaded
Weapon

On August 25, 2020, Kyle Rittenhouse, a white seventeen-year-old, had his
mother drive him from Illinois to Kenosha, Wisconsin, with his illegally
acquired AR-15, to join “patriots” determined to put down protests about
another Black man, Jacob Blake, who was shot seven times in the back by
police and left paralyzed from the waist down.1 Law enforcement, which
was out in force, saw Rittenhouse carrying his rifle, and they were not
afraid. Instead, they offered him a bottle of water on that summer night and
conveyed how much “they appreciate” the armed counterprotesters out on
the streets in Kenosha.2 Shortly thereafter, Rittenhouse killed two men and
severely wounded another. Law enforcement then ignored him as he
approached “a handful of police vehicles with his hands in the air, after
firing shots at multiple people, as if to surrender.”3 He made it all the way
home, across state lines, before he was arrested. His attorneys claimed the
teen “was acting as part of a ‘well-regulated militia’ under the Second
Amendment” and that this was also a case of “self-defense.”4

The Second Amendment claim was like catnip for the right wing in
American politics.5 Donald Trump’s Department of Homeland Security
crafted media talking points to praise Rittenhouse as someone who “took
his rifle to the scene of the rioting to help defend small business owners.”6 It
sounded so heroic. It dripped of old-fashioned, manufactured Americana
like Shane or High Noon. Red State wrote, “Kyle Rittenhouse did nothing



wrong … Law and order had completely broken down in Kenosha,
Wisconsin. Decent hard-working people watched their lives’ work turned to
rubble and burned to the ground by mobs of crazed degenerates.”7 Fox
News’s Tucker Carlson evoked the spirit of the colonial militia stopping the
Redcoats from rampaging when he asked, “How shocked are we that 17-
year-olds with rifles decided they had to maintain order when no one else
would?”8 The heroism, bravery, and patriotism was worthy of emulation.
Indeed, the “President like[d] a tweet that said the alleged shooter, Kyle
Rittenhouse, was ‘a good example of why I decided to vote for Trump.’ ”9

Nevertheless, for all the “law and order” backslapping, Rittenhouse was
a minor who was illegally carrying the AR-15 in an open carry state, and he
had killed two men and wounded another. Yet as the police, media, and
elected officials made clear, Rittenhouse still had Second Amendment
rights not available to Tamir Rice, who had been sitting alone in a pavilion
with a toy gun.10

The dichotomy between the state’s treatment of Rittenhouse and that of
Rice cannot be understood by the standard Second Amendment debates
over whether there is a right to a well-regulated militia or an individual
right to bear arms. Regardless of how African Americans have engaged this
right, it has been used against them. In other words, what is so striking
about the Second Amendment is witnessing its inherent anti-Blackness
centuries after its ratification. The well-regulated militia faced disarmament
in early nineteenth-century Louisiana; Supreme Court–sanctioned slaughter
in 1873 Colfax; collective punishment in 1906 Brownsville, Texas; and
courts-martial and executions in 1917 Houston. The right to bear arms has
its own tally of casualties, from the laws banning the enslaved and free
Blacks from possessing guns, to the Dred Scott decision, to Reconstruction-
era Black Codes, to the Atlanta Riot of 1906, to John Crawford, Tamir Rice,
and Philando Castile. Similarly, the right to self-defense was quashed in
seventeenth-century Virginia, denied in Cincinnati in 1841, machine-
gunned into oblivion in 1919 Elaine, Arkansas, and brutally denied to
Trayvon Martin, Kathryn Johnston, and Breonna Taylor. The centuries-long
arc of these violations indicates how they are impervious to the citizenship
status of African Americans. From enslaved to post–Civil Rights Black
Americans, the application of the Second Amendment, in whatever
traditional interpretation, was not applicable.



Even the NRA mantra of “the only way to stop a bad guy with a gun is a
good guy with a gun” could not stand up against anti-Blackness.11 On
November 11, 2018, Jemel Roberson, a security guard at a Chicago
nightspot, pounced on and held at gunpoint a man who had started shooting
at some customers. When the police arrived, they did not see the word
“Security” written on Roberson’s clothes; they did not hear the patrons
warn that “he was a security guard.” Instead, the officer saw a Black man
holding a gun and “shot and killed the 26-year-old.”12

Just a few weeks later in Alabama, gunfire erupted at a local shopping
mall, with an eighteen-year-old and a twelve-year-old hit. Army veteran
Emantic Bradford Jr.’s training kicked in. He pulled out his licensed-to-
carry gun, in open carry Alabama, and began to move shoppers to safety.
Police saw him, a Black man with a gun, immediately defined him as a
“threat,” and “within milliseconds” fired three shots from behind—one to
the back of Bradford’s head, the other to his neck, and another to his back.
Any of these could have been the kill shot.13 The twenty-one-year-old army
veteran was dead.

Initially, after they had killed Bradford, the police chief applauded his
officers: “Thank God, … they took out the threat.” Then the police came to
realize, after running ballistics test on the bullets from the two wounded
shoppers, that they had let the actual shooter escape. But they tried to cover
their mistake by tweeting that Bradford “may have been involved in some
aspect of the crime”; he had, after all, “brandished a gun.” Those last
statements required further clarification after it became clear that Bradford
had actually saved lives in the mall that day, that he did not “brandish,” but
simply that “Mr. Bradford held a gun in his hand.”14 Rolling Stone’s Jamil
Smith decried this “lack of ability to imagine a black person as a hero”—as
a good guy with a gun.15 That myopia also impacts African Americans in
law enforcement, who have been beaten “like Rodney King” and shot by
their fellow white officers.16 One, who had stopped a crime in progress only
to be shot by another police officer who came to the scene, said to the cop
who pulled the trigger, “Me being black with a gun, you never gave me a
chance … You wouldn’t have walked up to a white guy and just shot him
like that.”17

Trevor Noah, the host of The Daily Show, asked, after the killing of
Bradford, “How does this shit keep happening? … The cops are called into



a situation. They see a black person. And immediately they shoot.” Noah
then noted a key racial disparity that has played out in these scenarios.
“How many times have we seen a shooter who is white and a man get
talked down?” It happened in Aurora, Colorado, after the killer left twelve
dead and wounded seventy others in a movie theater. Despite the carnage,
the police took him alive. The same happened, Noah remarked, after a
gunman murdered nine people in Bible study at a Charleston, South
Carolina, church. That killer was also taken into custody unharmed.18

Because of this disparity, Noah surmised that “the Second Amendment
is not intended for black people … The Second Amendment was not made
for black folks.”19 But it was, just not the way it has traditionally been
understood or elegized. That’s why debating whether there is an individual
or collective right to bear arms is asking the wrong question.20 As unsettling
as it may have been when the U.S. Supreme Court overturned long-standing
jurisprudence to create an individual right to bear arms and make self-
defense a constitutionally protected right in the Heller (2008) and
McDonald (2010) decisions, that debate just washes over the racially
disparate responses to the Second Amendment, as well as the anti-Black
foundational roots for that disparity.21 Or, as Supreme Court justice Robert
H. Jackson noted in a case saturated with discrimination—Japanese
internment during World War II—racism “lies about like a loaded weapon
ready for the hand of any authority that can bring forward a plausible claim
of an urgent need.”22

A series of slave revolts in the 1600s and 1700s led to a number of laws
in colonial America restricting Black people’s access to weapons and
meting out brutal punishment for possession or use of firearms. There was a
concomitant creation of slave patrols, working hand in hand with militias,
to keep the enslaved population under control and disarmed.

And while the mythmaking surrounding the Second heralds the bravery
and effectiveness of individual citizens in the militia as a bulwark against
tyranny and foreign invasions, the reality, however, was decidedly more
mundane. The militia could not take on an invading army, not for any
sustained, effective amount of time. Gouverneur Morris, a signatory to the
Constitution, knew this, as he called the militia an “expensive and
inefficient force,” which, as they learned during the Revolutionary War,
could not be counted on to do much because “to rely on militia was to lean



on a broken reed.”23 Not only Morris knew it; George Washington knew it,
too. Nor, given Shays’s Rebellion, could the militia be relied on to uphold
the law.

Where the militia was reliable, however, was in putting down slave
revolts, such as at Stono. That was of paramount importance. During the
drafting of the Bill of Rights and ratification of the Constitution, the
Southern distrust of Northern states’ commitment to uphold slavery merged
with the Anti-Federalists’ heightened fear of a strong central government
that would control the militia, and led to the extortionist hardball that had
already inserted the three-fifths clause into the nation’s founding document.
Virginians Patrick Henry and George Mason had made clear to James
Madison that the protection of slavery was the sine qua non for ratification
of the U.S. Constitution. What Madison had already done with the fugitive
slave clause, the extension of the Atlantic slave trade for twenty years, and
the three-fifths clause was not enough. The concerns Henry and Mason
raised about local control of the militia and how essential it was to put
down slave revolts and protect plantation owners had to be addressed. The
Second Amendment served that purpose. Thus, in the Bill of Rights,
emerged an amendment rooted in fear of Black people, to deny them their
rights, to keep them from tasting liberty. The Second became the Faustian
bargain made to weaken Anti-Federalists’ and Southern opposition to the
Constitution.

That is why the current-day veneration of the Second Amendment,
driven by the lobbying and publicity campaign of the NRA, is, frankly, akin
to holding the three-fifths clause sacrosanct.24 They both were designed to
deny African Americans’ humanity and rights while carrying the aura of
constitutional legitimacy. They both damaged American democracy and
called into question the basic founding principles of equality. The Second is
lethal; steeped in anti-Blackness, it is the loaded weapon laying around just
waiting for the hand of some authority to put it to use.
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